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STATEMENT OF QUESTION PRESENTED 


When an individual, having a good credit reputation, 
employed by the Federal Government, is wrongfully and 
' mistakenly sued in the Municipal Court for an alleged 
debt which he does not owe, by a merchant with whom 
such individual has never had any dealings either on a 
cash or credit basis, and such debt action is dismissed 
by the trial court, on the date set for trial, with prejudice 
for want of prosecution (the merchant having admitted 
suing the wrong persons and refusing to go forward with 
its proof); and thereafter the merchant notes and per¬ 
fects an appeal to the Municipal Court of Appeals from 
such disposition of the debt action, thereby making it 
necessary for the alleged debtor to further engage coun¬ 
sel, defend the appeal, and incur additional expenses for 
court costs and counsel fees, is not such appeal (having 
resulted in an affirmance of the trial court’s action) as 
well as the original debt suit, an abuse of civil process, 
being without probable cause and thereby implying malice, 
such as to afford redress to the innocent defendant? 

And should not a remedy be available to such an indi¬ 
vidual, especially where the fact of having sued the 
wrong individual is made known to the merchant months 
in advance of the trial date, and where, in such appeal as 
stated above, the obnoxious collection tactics of such 
merchant were shown, resulting in great publicity involv¬ 
ing the wronged individual, to such an extent that he is 
held up to ridicule by his fellow employees and neigh¬ 
bors? Or is such an individual completely without rem¬ 
edy under existing law? 
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luitrit States (Court of Appeals 

For the District of Columbia Circuit 


No. 11,785 


Edward E. Holt and Josephine Holt, 

Appellants, 

v. 

Boyle Brothers, Inc., A Corporation, Trading & doing 
Business as Regal of Washington, Inc., 

A Corporation, 

Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by Edward E. Holt and Josephine 
Holt, husband and wife respectively, unsuccessful plain¬ 
tiffs below, from the action of the United States District 
Court for the District of Columbia in directing a verdict 
for the defendant at the close of the plaintiffs’ evidence, 
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in an action for slander, libel, and malicious abuse of 
civil process (App. S5A). 

The United States District Court had jurisdiction of 
the original action under and by virtue of Title 11, Sec¬ 
tion 306, D. C. Code of Laws, 1951 Edition, as amended. 

This Court has jurisdiction to review the judgment 
appealed from (which was a final judgment in the court 
below), under and by virtue of revised Title 28, Sections 
1291 and 1292, of the United States Code. 

The pleading showing evidence of the jurisdiction is 
the Complaint. (App. 2A). 

STATEMENT OF THE CASE 

The male plaintiff is, and has been for a number of 
years, an electric welder employed by the Federal Gov¬ 
ernment, at the Naval Research Laboratory. The female 
plaintiff, his wife, is unemployed, other than as a house¬ 
wife, but is active in school and parent organizations in 
the District of Columbia. The defendant is engaged in 
the business of retailing clothing in the District of Co¬ 
lumbia, on both cash and credit bases. The plaintiffs 
have never dealt with the defendant, and as a matter 
of fact have never been in the defendant’s place of 
business. 

On October 13, 1950, the defendant wrote to the Civilian 
Personnel Officer, Naval Research Laboratory, a letter 
stating that the male plaintiff owed defendant $127.75, 
and soliciting his aid in the collection thereof, stating 
that they were writing such letter “only after every 
reasonable effort to collect direct has failed . (App. 4A, 
5A—Original Exhibit, Plaintiff’s No. 9) 

On the same date, the defendant, through an agent, 
servant or employee, called the male plaintiff via tele¬ 
phone at his place of employment, and after being paged 


over the loud-speaker system, the male plaintiff went to 
the Personnel office, and in the presence of several other 
employees, had a conversation concerning such alleged 
indebtedness, in which the male plaintiff denied owing 
anything, and asking defendant to send out an investi¬ 
gator to his home, at which place he would attempt to 
set them straight. (App. 42A, 63A, 66A, 75A). Defend¬ 
ant refused to do so, replying that they did not have to 
take any of his lip, and that they would take it to 
court. 

On October 14, 1950, the plaintiffs received in the mail 
(via special delivery) at their home, at 319 Fifth St., 
S.E., a legal size document prepared like a suit paper, 
much of it in bold, arresting type, printed in red and 
black, from the defendant, demanding payment “on or 
before October 14, 1950” of the same alleged debt in the 
amount of $127.75. It was “backed” or endorsed on the 
outside, or folded part, as a court paper, and in fact was 
labelled “COURT PROCEEDINGS”, stating the amount 
of the debt as $127.75, and the “authorized legal costs if 
sued, $25.00”. (App. 7A, Original Exhibit, Plaintiffs No. 
4, 4A) 

Thererafter, under date of October 18, 1950, the male 
plaintiff received a letter from the Personnel Officer of 
the Navy Department, advising as to its receipt of the 
claim letter from defendant concerning this alleged in¬ 
debtedness, and that “each of the communications re¬ 
ceived from your creditors is filed in your personal folder 
and inevitably serves as part of the total record con¬ 
sidered when personnel actions of vital importance to 
you are taken.” (App. fiA, Original Exhibit, Plaintiff No. 
fi) (App. 47A). In response to this communication, the 
male plaintiff, in an interview with the assistant person¬ 
nel officer, had explained that he was not indebted to de¬ 
fendant in any manner. (App. 48A). 
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This was followed by a letter of October 27, 1950, also 
addressed to Mr. Holt at his home, reading as follows: 

“The Municipal Court for the District of Columbia has 
awarded us a judgment against you which is now filed 
with the Court Clerk. 

“Shall we go ahead and file a garnishment against your 
salary? 

“It would be to your advantage to call in immediately 
upon receipt of this letter.” (Original Exhibit, Plaintiff 
No. 5, 5A; App. 9A, 31A, 32A) 

Thereupon, Mr. Holt engaged an attorney who, on in¬ 
vestigation, found that the statement that judgment had 
been entered was false, but that a suit had indeed been 
filed by the defendant against Edward Holt and Josephine 
Holt some eight months earlier. The attorney entered 
an appearance in the case on January 10, 1951. and als 
filed an answer sworn to by both Mr. and Mrs. Holt, deny¬ 
ing that either of them had ever purchased any mer¬ 
chandise from defendant; denying that either had ever 
pledged his or her credit for the purchase by others of 
merchandise from defendant; denying that either of them 
had ever been in the store of the defendant, and assert¬ 
ing that thev were not indebted to the defendant in anv 
amount. The defendant’s attorney calendared the case 
for trial on the merits, after receiving copy of the sworn 
answer, but it was not reached for trial until some four 
months later, on May 7, 1951. On that day the Holts 
appeared with their attorney, and defendant’s attorney 
appeared accompanied by two witnesses. Then, instead 
of proceeding with the trial and offering evidence, de¬ 
fendant’s counsel stated that the “persons present” were 
not the “persons sued”, and asked to have the “service 
of process” quashed. The Holts’ attorney objected to 
this, stating that they were ready for trial in accordance 
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with their answer, and asked for the right to present 
their defense ex parte, so that the matter would he res 
judicata. The trial judge (in the Municipal Court) then 
stated, that in view of the defendant’s (plaintiff there) 
refusal to proceed, there was nothing for the Holts to 
meet, meaning that there was no triable issue before the 
Court since the plaintiff (creditor) had the burden of 
proof, and the Court then denied the creditor’s motion to 
quash process; whereupon, counsel for the Holts moved 
to dismiss the case for want of prosecution, at which time 
the trial judge suggested that said counsel amend his 
motion to add the words “with prejudice” thereto, which 
amendment to said motion the Holts’ counsel made, and 
which motion, thus amended, the trial judge granted. 

That would have ended this litigation against debtors 
wrongly or mistakenly sued. However, the creditor (Re¬ 
gal), not being satisfied, then moved to vacate the entry 
of dismissal, which motion, being denied by the trial 
judge, made the judgment of dismissal final, whereupon 
the creditor appealed the judgment to the Municipal 
Court of Appeals. (Plaintiff’s Original Exhibit No. 10; 
App. 55A) 

By reason of the appeal, the Holts were then obliged 
to further retain the services of counsel, to incur fur¬ 
ther court costs in the preparation of transcripts and 
briefs on appeal, and to defend said appeal. The appeal 
ultimately came on for argument, after the filing of rec¬ 
ords and briefs, on September 17, 1951, and on October 
9, 1951, in a scathing opinion condemning the collection 
practices of the creditor, the Municipal Court of Appeals 
affirmed the judgment of the lower court. Boyle Bros. 
Tnc. v. Holt et al (83 Atl. 2d Gfifi). 

As a result of said written opinion of the Municipal 
Court of Appeals, considerable publicity resulted in the 
local press, in which the names of the Holts were promi- 
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nently mentioned. (Original Exhibits, Plaintiffs Nos. 13 
thru 22) 

This controversy had been dragging, at that time, for 
one full year, and even after the opinion of the Municipal 
Court of Appeals, the male plaintiff’s fellow employees 
had originated a ditty which they would sing or recite 
when he passed, along the lines of—“Seven-eleven, pay 
your bills and go to Heaven.” (The address of the Regal 
Clothing Company was 711 - 7th St., N.W.) Also, such 
fellow employees, not knowing the full story, would call 
Mr. Holt such names as “dead-beat, chiseler, cheapskate”. 
(App. 68A, 64A, 76A). All of this affected the male 
plaintiff adversely, to the point where he became a 
changed individual, was not the same sociable person, 
etc. (App. 6SA). 

All of the foregoing facts were shown in evidence, by 
the testimony of witnesses and by the introduction of 
documentary evidence. It was also shown that the liti¬ 
gation in the Municipal Court and [Municipal Court of 
Appeals had cost the Holts $500.00 in counsel fees, and 
approximately $15.00 in court costs. At the conclusion of 
the plaintiffs’ case, the trial judge (Judge Pine) directed 
a verdict in favor of the defendant, in effect holding that 
there was no law to cover such a situation, and that the 
plaintiffs had no complaint for slander, libel, or abuse 
of civil process. (App. S5A). 

STATEMENT OF POINT ON APPEAL 

The trial court erred in granting a directed verdict for 
the defendant herein, thereby holding that there was no 
triable issue of fact herein, especially when the lack of 
probable cause is a question of fact, but the court b^ 
its action decided said question adversely to plaintiffs, 
thereby usurping the function of the jury. 
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SUMMARY OF ARGUMENT 

The Right To Charge An Abuse of Process Arises 
When There Has Been A Perversion of Court Processes 
To Accomplish Some End Which the Process Was Not 
Intended By Law To Accomplish, or Which Compels the 
Party Against Whom It Has Been Used To Do Some 
Collateral Thing Which He Could Not Legally and Regu¬ 
larly Be Compelled To Do. 

ARGUMENT 

Appellants concede that there are cases, possibly many 
of them, where a claimant may honestly and mistakenly 
assert rights against another, which he does not have. 
However, when such mistake is brought to the attention 
of such mistaken claimant, he usually abandons his claim, 
and attempts to locate the right party against whom he 
may assert it. 

In the instant case, sworn information was submitted 
to the defendant that it was asserting a claim against par¬ 
ties who had never dealt with it. Such sworn information, 
in the form of a formal answer, reposed in the files of 
the Municipal Court for four months, before trial, during 
which time the defendant did nothing to investigate the 
truthfulness of same, or to verify or disprove the accu¬ 
racy of same. No, they came on down to trial, knowing 
full well that if the Holts did not appear to back up 
their sworn answer, they (Regal) would obtain a judg¬ 
ment by default, or at least a judgment upon ex parte 
proof. Rut when they saw that the supposed debtors 
were on hand for trial, they then refused to go forward 
with their alleged claim, whereupon same was dismissed, 
with prejudice. Prior to this, they had attempted, by 
correspondence and telephone calls, to collect this al¬ 
leged debt from the very same Edward Holt employed at 


the Naval Research Laboratory. They knew where he was 
employed; they knew where he lived. Yet they made no 
further attempt to obtain service of process upon the suit 
which they had filed some eight months previously against 
him, until after falsely advising him that they had ob¬ 
tained “judgment” against him, he was obliged to make 
his own independent investigation. The mere filing of 
such a suit would tend to blacklist him for credit with 
local merchants, all of whom use mercantile reporting 
facilities which check meticulously the records of the 
Municipal Court. 

After having lost in the lower court, they still were 
not content to let the matter rest there, but then “ap¬ 
pealed” the dismissal for w^ant of prosecution. What were 
they appealing from? Was not their right to enforce col¬ 
lection from the proper party still open, assuming there 
was a “proper” party, and that there was such a debt 
actuallv in existence? Or did this creditor figure that bv 
appealing, it would “nuisance” the Holts into paying a 
debt they did not owe? 

They did not reckon, however, that this Mr. Holt may 
be one of those sturdy individuals like Thomas Paine, of 
early American history, during the Revolutionary days, 
who boldly proclaimed “Millions for defense, but not one 
cent for tribute.” Certainly, it would have been easier, 
and less expensive, for Mr. Holt to have paid the alleged 
$127.75 debt, than to have defended to the limit the 
frivolous appeal instigated by the Regal Clothing Com¬ 
pany, which actually cost him several times the amount 
in controversy. The trial judge himself, in directing the 
verdict on this case, remarked, to the jury,: “The only 
showing of special damage in this case is the payment 
of a $500.00 fee and $15.00 in court costs. Such claim 
is incredible to me, but that is the testimony, as I cannot 
believe a rational man would pay $500.00 to defend a 
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$127. claim, unless some principle was involved, and I see 
no principle involved in this case so far as the plaintiffs 
are concerned. * * *” (App. S6A) (emphasis ours) 

Since when has the question of “credibility” become one 
of law? This jury may well have found the “principle 
involved”, contrary to the judge’s finding of “no prin¬ 
ciple involved”. Especially since there was no probable 
cause for the appeal to the Municipal Court of Appeals, 
and nothing to be gained by the said appellant even by 
a reversal of the lower court’s action. 

Plaintiffs here were entitled to go to the jury on all 
three of their causes of action, i.e., slander, libel and 
abuse of process. They had shown special damages, in 
the amount of their court costs and counsel fees in de¬ 
fending this frivolous litigation. They had also shown 
special damages in the embarrassment, humiliation, and 
ridicule the male plaintiff had sustained at his place of 
employment, and the female plaintiff in her parent- 
teachers meetings. 

Over twenty-two years ago, the rule in this jurisdic¬ 
tion respecting an action for malicious prosecution based 
on a civil proceeding was stated by this Court, in Peck- 
ham v. Union Finance Company, GO App.D.C. 104, 48 F.2d 
101G (1931), as follows: “In our opinion the greater weight 
of authority in this country and the better reasoning sup¬ 
port the view that no action will lie for the recovery of 
damages sustained by the prosecution of a civil action 
with malice, and without probable cause, when there has 
been no arrest of the person or secure of the property of 
the defendant, and no special injury sustained, which 
would not necessarily result in all suits prosecuted to 
recover for like causes of action.” 

However, this rule has been since modified by this 
Court in subsequent cases, as will be shown. 




10 


In Clark v. Associated Retail Credit Men, 70 App.D.C. 
183, 105 F.2d 02 (1939), in reversing the trial court’s 
order sustaining a demurrer on very similar facts (in¬ 
volving the collection practices of a debtor who was try¬ 
ing to collect a legitimate debt) and in refuting the de¬ 
fendant’s contention that the law recognized no such 
tort, this Court, thru Mr. Justice Edgerton, stated: ‘‘But 
if we are in one of the “open spaces” in the law of this 
jurisdiction we must fill it as well as we can, with a view 
to the social interests which seem to be involved and with 
such aid as we can get from authorities elsewhere and 
from “logic, and history, and custom, and utility, and the 
accepted standards of right conduct.” (citing Cardozo, 
The Nature of the Judicial Process, p. 112, 113) 

The late Chief Justice of the U. S. Supreme Court, 
Hon. Fred M. Vinson, who was a member of this Court 
at the time of the Clark decision, supra, entered a dis¬ 
senting opinion. But even in his dissent, he stated: “The 
defendant gave opportunity to the plaintiff to set forth 
any claim that he might have affecting the justness of 
the amount. Nothing appears in the record questioning 
the justness of the debt and that it was due and payable, 
(page 190) # # * “I am in thorough accord that over¬ 
bearing, brow-beating, and other “ ‘high-powered” meth¬ 
ods to compel collection are not to be well received in 
court, and that where a creditor, his lawyer or agent 
transcends his legal rights and harasses or coerces by 
threats or communications to the debtor, his employer, 
neighbors, or the public, and humiliates or embarrasses 
the debtor, causing a psychological disturbance and men¬ 
tal suffering, such conduct is actionable even though no 
physical injury is inflicted, (p. 191) * * * Speaking of 
the La Salle University case cited by the majority, he 
said: “Lurid envelopes and letterheads were used. One 
bore a facsimile of lightning about to strike someone. 
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One of them was a garnishment notice with the name of 
plaintiff’s employer in the heading of the petition. The 
creditor wrote the employer of the debtor as well as 
his neighbors. In the instant case, there are none of 
these improper methods employed. There is no denial 
of the indebtedness or the assertion that the amount for 
any reason was uncollectible. * * *” It is a certainty 
that Judge Vinson would not have dissented or voted as 
he did on the facts in the Holt case. 

In the majority opinion in the Clark case, supra, this 
Court went on to sav: “There is a growing tendency to 
check offensive collection methods. Conspicuous public 
announcement that the plaintiff owes money to the de¬ 
fendant has been held actionable as libel (citing Thomp¬ 
son v. Adelberg & Berman, Inc., 1S1 Ky. 487, 205 S.W. 
55S; and Mvetze v. Tnteur, 77 Wis. 236, 46 N.W. 123); 
and this Court has ruled that a course of conduct in¬ 
tended to collect an admitted debt may amount to a vio¬ 
lation of the blackmail statute of the District of Colum¬ 
bia. (citing Slater v. Taylor, 31 App.D.C. 100).” 

In Barnett v. Collection Service Company, 214 Iowa 
1303, 242 N.W. 25, defendant sent to plaintiff, an em¬ 
ployed widow, a series of letters threatening suit and 
also to “bother” plaintiff’s employer “until he is so dis¬ 
gusted with vou that he will throw vou out the back door.” 
In this case the creditor knew that the wages earned by 
the employed widow, a clerk, were exempt from garnish¬ 
ment. There was no claim of any physical injury, but 
the plaintiff became nervous and could not work, suffered 
mental pain, cried and had to go to bed. A judgment 
for the plaintiff was affirmed, on the ground that the de¬ 
fendant’s acts had been done for the “purpose of ha¬ 
rassing and annoying the plaintiff mentally.” 
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In La Salle Extension University v. Fogarty, 126 Neb. 
457, 253 N.W. 424, some 37 letters were written over a 
period of two years, seeking to collect a debt which the 
debtor contended to be wholly void in virtue of a specific 
statutory provision. The creditor admitted it received 
two letters from the debtor containing information that 
no contract had been entered into with it or that any 
money was owing to it. The course of collection letters 
continued thereafter. The creditor sued to collect the 
alleged indebtedness and was unable to prove the execu¬ 
tion and delivery of the note, the court dismissing its 
petition. The letters varied “from moderate reminders 
of an unpaid balance to accusations of dishonesty and 
moral turpitude and threats, and were such as were well 
calculated to coerce the defendant (debtor) into payment.” 
There the plaintiff was allowed to recover for worry, 
humiliation and loss of sleep, on the theory that the let¬ 
ters were written for the purpose of harassing him until 
he paid. 

To the same general effect are the following: 

Gadbury v. Bleitz, 133 Wash. 134, 233 P. 299 
Kirby v. Jules Chain Stores Corp., 210 N.C. 808, 188 
S E 6 9 5 

Engle v. Simmons, 148 Ala. 92, 41 So. 1023 
Stockwell v. Gee, 121 Okla. 207, 249 P. 389, 

Patapsco Loan Co. v. Hobbs, 129 Md. 9, 9S A. 239 

In Melvin v. Pence, 76 U.S. App.D.C. 154, 130 F.2d 423, 
(1942), in affirming a judgment for plaintiff in a malicious 
prosecution arising out of an administrative proceeding, 
this Court stated: “Access to the courts and other tribu¬ 
nals, however, should not be abused. The freedom to use 
their processes is not absolute. WTien malice motivates a 
groundless claim and results in special injury beyond 
what assertion of rights ordinarily entails, remedy is 
afforded. The right to litigate is not the right to become 
a nuisance. When the proceeding has no relation to pro- 
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tection of any right of the suitor or any public right 
which he reasonably may have a hand in vindicating, the 
reason for his protection fails and he must respond.” 

In the Pence case, supra, this Court stated also: “As 
the case has been presented to us, perhaps the weakest 
features are in the elements of malice and want of 
probable cause, though as has been said these issues are 
not properly before us. * * * Considering together this 
policy and the circumstances under which the defendants 
originally drew their conclusions concerning the plaintiff, 
including his failure to put his status beyond question, 
it may be that defendants were privileged in making the 
charge originally. But other circumstances were such 
that their action could have been taken without mistake 
and purely from motives of revenge or animosity. 
Enough of the evidence is before us to show this, not¬ 
withstanding the attenuated record, and to show there¬ 
fore that there was a square conflict in the facts con¬ 
cerning the existence of malice and the absence of prob¬ 
able cause. These question's therefore were for the jury 
and have been resolved against the defendamis. * * *” 
(emphasis ours) 

It is interesting to note that the trial judge in the 
Pence case, supra, is the same as in the instant case. In 
the Pence case the trial judge, in a memorandum opinion 
filed when he denied the motion to set aside the judgment 
for plaintiff, stated: 

“Assuming that defendants’ purpose was originally to 
report the misconduct of a man thought by defendants 
to be a member of the Metropolitan Police Department, 
there was evidence that after learning that plaintiff was 
not an officer of the Police Department, both defendants 
came to the Police Department and charged plaintiff with 
misrepresenting himself to them. There was nothing 
actionable in that, if they had probable cause for so 
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doing. The lack of probable cause was an issue of fact 
as to which the testimony was in conflict” (emphasis 
ours) 

There was no conflict in the testimony in the instant 
case. It all showed a total lack of probable cause, and 
want of probable cause. Is it not strange that the trial 
judge would have forgotten that just ten years previously 
he had ruled, in a similar situation, the exact opposite 
to his present ruling? 

In Soffos v. Eaton, 80 U.S. App.D.C. 306, 152 F.2d 
6S2, (1945) this Court, in reversing the action of the 
Municipal Court of Appeals in denying recovery in a 
case of civil abuse of process, stated: 

“The law tries to avoid both too much discouragement 
and too much encouragement of litigation. Some sort of 
balance has to be struck between the social interests in 
preventing unconscionable suits and in permitting honest 
assertion of supposed rights. These interests conflict be¬ 
cause a suit which its author thinks honest may look un¬ 
conscionable to a jury. • • * 

“The burden of being compelled to defend successive 
unconscionable suits is not one which would “necessarily 
result in all suits prosecuted to recover for like causes of 
action.” The burden increases in more than arithmetical 
proportion. As the dissenting opinion in the Municipal 
Court of Appeals points out, successive suits may even 
wear a defendant down to the point of capitulation. We 
see no good reason why the law should tolerate repeated 
abuse of its processes. To allow redress for such abuse 
will not seriously hamper the honest assertion of sup¬ 
posed rights. No one is likely to be deterred from liti¬ 
gating an honest claim by fear that some future jury may 
erroneously decide that he has brought two suits mali¬ 
ciously and without probable cause. W e hold accordingly 


15 


that one who twice sues another maliciously and without 
probable cause is responsible to him in damages.” 

In the Soffos case, supra, this Court, in discussing the 
Peckham v. Union Firumce Co. case, supra, of some 15 
years earlier, stated: “if this (Peckham decision) was “in 
accordance wdth generally accepted law” at that time, 
# * *, it is not clearly so today.” (citing 150 A.L.R. S97, 
S99). 

One of the latest cases on this subject of suits for 
malicious abuse of civil process comes from the Munici¬ 
pal Court of Appeals. In Rail v. Field Enterprises, Inc., 
94 A.2d 479, decided Feb. 5, 1953, the Municipal Court of 
Appeals, in reversing the action of the trial court in dis¬ 
missing a suit for malicious abuse of process in which 
the defendant had taken a default judgment against a 
husband for the purchase price of certain books sold to 
the defendant’s wife, the husband not being a party 
to the purchase contract, after which the defendant had 
attached the husband’s salary, and secured a condemna¬ 
tion thereof, thus embarrassing him with his employer, 
stated as follows: 

“It has been aptly said that the elements vital to an 
action for abuse of process are not clearly defined. “The 
reason apparently is that the term has been used as a 
label for a variety of dissimilar situations which have in 
common only the fact that actionable injury was inflicted 
in connection with the use of judicial process and under 
circumstances such that the narrowly circumscribed action 
of malicious prosecution was inapplicable.” Italian Star 
Line v. U. S. Shipping Board E.F. Corp ., 2 Cir., 53 F. 2d 
359, SO A.L.R. 576. 

“From our study of the authorities we think it is ac¬ 
curate to say that the right to charge an abuse of process 
arises when there has been a perversion of court proc¬ 
esses to accomplish some end which the process was not 
intended by law to accomplish, or which compels the 
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party against whom it has been used to do some collateral 
thing which he could not legally and regularly be com¬ 
pelled to do. The action will lie even though the process 
has been validly issued, and regardless whether there 
was probable cause for its issuance, or whether any prior 
proceeding has terminated in favor of the present plain¬ 
tiff. The action is thus distinguishable from one for 
malicious use of process or malicious prosecution, al¬ 
though the facts which give rise to one action may also 
support the other.” 


CONCLUSION 

In conclusion, and in view of the foregoing authorities 
and argument, it is respectfully submitted that the Dis¬ 
trict Court erred in directing a verdict for the defendant 
at the close of the plaintiffs’ case; and that accordingly, 
such judgment should be reversed, and the case remanded 
for trial on the merits and submission to a jury. 

Respectfully submitted, 

Earl H. Davis, Esq., 

Attorney for Appellants, 
900 F Street, N. W., 
Washington 4, D. C. 
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154 Filed Nov 10 1950 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

EDWARD E. HOLT 
and 

JOSEPHINE HOLT, 

319 Fifth Street, S. E. 

Washington, D. C. 

Plaintiffs 

v. 

BOYLE BROS., Inc., A Corporation, 
Trading & doing business as 
Regal of Washington, Inc., 

A Corporation, 

711 - Seventh Street, N. W. 
Washington, D. C. 

Defendant. 


Civil Action, No. 49S4—’50 
Complaint 

(Damages for Slander, Libel, and Malicious 
Abuse of Process). 

1. This Court has jurisdiction of the subject matter 
hereof, by virtue of Title 11, Section 306, and Title 13, 
Section 20S, of the Code of Laws for the District of 
Columbia, 1940 Edition, as amended, and for the further 
reason that the relief herein sought exceeds the sum of 
Three Thousand dollars ($3,000.00). 

2. The plaintiffs are adult citizens of the United 
States, residents of the District of Columbia, are hus¬ 
band and wife respectively, and bring this action as such, 
in their individual rights, against the defendant. The 
male plaintiff (husband) is and has been, for a number 
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of years, a respected, trusted, and efficient employee of 
the United States Government, attached to the Naval 
Gun Factory at Washington, D. C., and is presently at¬ 
tached to the Naval Research Laboratory at Washing¬ 
ton, D. C. His wife, the female plaintiff, is unemployed, 
other than as a housewife. 

3. The defendant is a corporation, as above captioned, 
engaged in the retail clothing business, under the trade 
name “Regal Clothing Company”, and conducts its busi¬ 
ness at 711 - Seventh St., N. W., in the District of Colum¬ 
bia. 

155 4. Neither plaintiff is, nor has ever been, a cus¬ 

tomer of the defendant, either on a cash or credit 
basis, and neither plaintiff has ever been in the store of 
the defendant, nor have they ever purchased anything of 
the defendant, nor pledged their credit for any purchases 
for others. 

5. Nevertheless, and in spite of this fact, on, to-wit, 
October 13, 1950, the defendant, by and through an 
agent, servant or employee, maliciously, wilfully and 
without probable cause, telephoned the male plaintiff at 
his place of employment, i.e.—the Naval Research Labo¬ 
ratory, and requested the personnel officer to call said 
plaintiff to the telephone, defendant classifying the mes¬ 
sage as “urgent”; whereupon, the personnel officer, using 
the Laboratory’s public address system, paged the plain¬ 
tiff, over the loud-speaker system, informing plaintiff 
that he "was immediately wanted in the personnell office 
on an urgent matter; and on plaintiff responding to said 
message, and going to the personnel office to receive said 
“urgent” message, he picked up the telephone, and the 
following transpired: 

Voice on telephone: “This is the Regal Clothing 
Company notifying you that if you don’t pay your bill by 
tomorrow, we are going to take it to Court for collection.” 
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Plaintiff: “There must be some mistake, as I nor my 
wife have ever had an account with your store, and if 
you would send up an investigator, I would like to have 
this straightened out.” 

Voice on telephone: “Your wife is named ‘Josephine’, 
isnt she?” 

Plaintiff: “Yes, she is.” 

Voice on Telephone: “I dont have to take any of your 
lip, and we are going to take you to court.” 

The foregoing conversation occurred in the presence 
of several of plaintiff’s fellow-employees and supervisors, 
and had a tendency to, and did, hold said plaintiff and 
his wife up to the ridicule, contempt, and hatred of 
said fellow-employees and supervisors, and caused 
156 them to believe, to plaintiff’s humiliation and dis¬ 
grace, that he and his wife were dishonest people, 
and that plaintiff and his wife were attempting to avoid 
payment of an honest debt. 

6. Thereafter, and on the same date, to-wit, October 
13th, 1950, the defendant, through its agent, servant, or 
employee, dispatched the following letter to the Civilian 
Personnel Officer of the Naval Research Laboratory, of 
and concerning plaintiff, as follows: 

REGAL CLOTHING COMPANY 
711 Seventh Street, N. W. 

Washington 1, D. C. 

National 1721 

Office of the President October 13th, 1950 

In Re: Edward Holt 60398 
Sheet Metal Shop 
Owing us $127.75 

Date of Last Payment Jan. 7, 1950. 
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Civilian Personnel Officer, 

Naval Research Lab. 

Washington 25, D. C. 

Dear Sir:— 

We are writing to you regarding the indebtedness of 
one of your employees only after every reasonable effort 
to collect direct has failed. 

We are assured that a word from you will have the 
desired effect of showing your employee the importance 
of paying this just and honest obligation. 

We have Legal recourse but dislike using it because it 
will mean additional cost, etc., to your employee, and 
reiterate our feeling that the voluntary payment of this 
debt is more desirable to all concerned. 

Thanking you in advance for any steps you may take 
in our behalf, and assuring you of our desire to recipro¬ 
cate at any time, we beg to remain, 

Yours very truly, 

(Signed) W. (or M) BROWN 
EMP Regal Clothing Company 

• • • • 

The defendant, acting by and through its agent, servant 
or employee, maliciously, wilfully, and without probable 
cause, wrote, published, mailed and circulated the afore¬ 
said false, libelous, defamatory and malicious statements 
about and concerning the plaintiff, well knowing them to 
be false, when it knew, or by the exercise of ordinary 
care, should have known that plaintiff was not indebted 
to it in any amount whatsoever. 

157 7. As a direct result of the aforesaid false, libel¬ 

ous, defamatory and malicious letter written by the 
defendant to the Personnel Officer at the Naval Research 
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Laboratory, D. C., said Personnel Officer wrote to said 
plaintiff employee on October 18, 1950, as follows: 

NAVY DEPARTMENT 
NAVAL RESEARCH LABORATORY 
Washington 20, D. C. 

1S50-S88/50 mlw 


18 October 1950 


MEMORANDUM 


From: Personnel Officer 
To: Edward Holt 


Subject: Indebtedness to Regal Clothing Co., Inc. 

Ref: (a) Ltr from creditor dtd 

1. Reference (a) has been received requesting the as¬ 
sistance of this activity in collecting a debt which your 
creditor believes due him. 


2. While no action will be taken with regard to refer¬ 
ence (a), at this time, it should be emphasized that fail¬ 
ure to honor your just debts may reflect adversely on 
your suitability for continued employment with the Navy. 
Each of the communications received from vour creditors 
is filed in your personal folder and inevitably serves as 
part of the total record considered when personnel ac¬ 
tions of vital importance to you are taken. 

3. If as a result of failure to meet your obligations, 
evidence is accumulated reflecting upon your suitability 
for continued employment, your removal may be ef¬ 
fected. It is unquestionably in your interest to make 
immediate arrangements to settle this matter satisfac¬ 
torily. 


(Signed) - W. G. Torpev 
W. G. Torpey. 

• • • • 



Wherefore, as a result of the unfounded, unwarranted, 
false and malicious publication of the defamatory state¬ 
ment detailed in paragraph (6) hereof, plaintiff has been 
discredited in his employment, his continued employment 
is in jeopardy, and he has been held up to disgrace, ridi¬ 
cule and contempt by his said Personnel Officer and other 
employees of said Personnel office, who, solely due to the 
publication of said libel, and the earlier slanderous tele¬ 
phone conversation, believe plaintiff to be a person who 
is attempting to evade or avoid a just obligation. 

158 8. On-, to-wit, October 13, 1950, the defendant, 

acting by and through its agent, servant or em¬ 
ployee, deliberately, wilfully, falsely and maliciously, and 
without probable cause, dispatched via the U. S. mails, 
special delivery, a communication addressed to plaintiffs 
at their residence, 319 - 5th St., S. E., Washington, D. C., 
and resembling, but not being, a court summons, in red 
and white type, and captioned as follows: 

“In the matter of 


REGAL CLOTHING COMPANY, 

Creditor 

vs. 

EDWARD and JOSEPHINE HOLT, 

Debtor 

IF NOT PAID WITHIN FIVE DAYS 
WE SHALL HAVE TO START 

• • • • 

COURT PROCEEDINGS 

• • • • 

Amount if settled without legal action 

Authorized legal costs if sued 

Total 


$127.75 

25.00 

$152.75 
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FINAL NOTICE 
Before suit 

State of D. C. 

City of Washington ss 

Regal Clothing Company, 711 Seventh St., N. W., 
Washington, D. C. Creditor 

vs 

Edward and Josephine Holt, 319 5th St., S. E., Debtor. 

To the Above Named Debtor: 

First: Take notice that the above named creditor 
claims that you are indebted to him in the amount of 
$127.75 : 

Second: Although duly demanded, the same has not 
been paid. 

Third: Now therefore, unless, you remit to Regal 
Clothing Company on or before the 14th day of October, 
A.D. 1950 for payment of said claim, or make provision 
for adjustment thereof, suit will forthwith be brought for 
the total amount "with interest together with the costs and 
disbursements of the action. 

Dated this 13th day of October, 1950. 

159 Certified Statement of Account 

The above creditor hereby certifies that he has exam¬ 
ined the matter in the above mentioned claim and has 
found the account to be true and correct to the best of 
his knowledge and belief 

Regal Clothing Company, Creditor 

(Please Make Payments Direct to Creditor) 

Attorney in fact. ” 

The aforesaid communication was received by the fe¬ 
male plaintiff, at her home, and believing that same was 
a legal summons, and knowing that she nor her husband 


had ever dealt with defendant, and were not indebted 
to defendant in any amount, said plaintiff was caused con¬ 
siderable mental anguish, worry and distress, as was 
her husband when said communication was shown to him. 

9. However, after realizing that said communication 
of October 13, 1950 (set forth in full in Paragraph 8 
hereof) was not a legal summons, and that defendant had 
declined to send an investigator when requested by plain¬ 
tiff to do so in the telephone conversation heretofore 
detailed, to adjust the matter, plaintiffs ignored said 
communication until, on or about October 27, 1950, de¬ 
fendant, acting by and through its agent, servant or em¬ 
ployee, dispatched the following false, malicious and 
libelous letter to plaintiff, as follows: 

“ REGAL CLOTHING COMPANY 

711 Seventh Street, N. W. 

Washington 1 , D. C. 

National 1721 

October 27, 1950 

Mr. Edward Holt 
319 5th St., S. E. 

City. 

Dear Sir: 

The Municipal Court for the District of Columbia has 
awarded us a Judgment against you which is now filed 
with the Court Clerk. 

Shall we go ahead and file a garnishment against your 
salary ? 

It would be to your advantage to call in immediately 
upon receipt of this letter. 

Very truly yours, 

(Signed) W. Brown, 

JG Regal Clothing Company 
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160 10. Upon receipt of the letter of October 27, 

1950, in which defendant falsely, maliciously, wil¬ 
fully and without probable cause informed plaintiffs that 
they had secured a judgment against plaintiffs, plaintiffs 
then consulted counsel, and caused an investigation to be 
made of the records of the Municipal Court for the 
District of Columbia, Civil Division, to ascertain ’whether 
or not such a “judgment’’ had been obtained, and said 
investigation disclosed the falsity of such communication, 
and the fact to be that defendant had not obtained any 
such “judgment”. 

However, such investigation did disclose that defendant 
had caused a civil action to be filed in said Court, under 
Civil Action No. 512-868, on or about February 21, 1950, 
against “Edward Holt and Josephine Holt”, 1217 Massa¬ 
chusetts Ave., S. E., Washington, D. C., for an alleged 
balance due defendant herein (plaintiff in said Municipal 
Court action) of $125.00, with interest from January 7, 
1950; and that although said civil action was returnable 
in said Municipal Court on March 17, 1950, there never 
has been service of process thereon, nor has the defend¬ 
ant herein (plaintiff in said action) ever taken any fur¬ 
ther steps in said action, by way of issuing alias sum¬ 
mons, to obtain such process. Defendant has apparently 
known the w’hereabouts, both employment and residence, 
of plaintiffs for some time, as evidenced by the aforesaid 
telephone conversations and written communications, but 
has never attempted to obtain service of process on their 
alleged cause of action. 

Plaintiffs aver the fact to be, that although their re¬ 
spective names are Edward and Josephine Holt, neither 
of them have ever at any time resided at 1217 Massachu¬ 
setts Ave., S. E., Wash., D. C. 

The mere filing and pendency of said action in the 
Municipal Court for the District of Columbia, has caused 
plaintiffs to be blacklisted with the mercantile reporting 


agencies in this city, for credit reputation, as a result of 
which their credit standing has been wrongfully and 
maliciously impaired and damaged, through defendant’s 
malicious abuse of civil process. 

161 WHEREFORE, the premises considered, plain¬ 
tiffs bring this action, and demand judgment 
against the defendant in the full sum of $25,000.00 as com¬ 
pensatory damages, plus $25,000.00 as punitive damages, 
for the false, wilfull, and malicious slander, libel, and 
abuse of civil process, instigated by the defendant, with¬ 
out probable cause or reason, besides the costs of this 
action. 

DAVIS & HARTH, 

Attorneys for Plaintiffs, 

By /s/ Earl H. Davis 

Earl H. Davis, Esq., 

1020 Washington Loan & 
Trust Bldg., 

900 F Street, N. W. 
Washington 4, D. C. 

EX. 3598. 

Demand for Jury Trial 

Plaintiffs demand a trial by jury of all issues in the 
above action. 

/s/ Earl H. Davis 

Earl H. Davis, Esq., 

Of counsel for Plaintiffs. 
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162 Filed Dec 4 1950 Harry M. Hull, Clerk 

Answer 
First Defense 

The complaint fails to state a claim upon which relief 
can be granted. 

Second Defense 

1. Defendant admits that the relief sought exceeds 
the sum of $3,000.00. 

2. Defendant has no knowledge as to the plaintiffs’ 
reputation but admits the other facts set forth therein. 

3. Defendant admits the allegations of paragraph 
three. 

4. Defendant avers that it has an account in the 
name of Edward E. Holt and Josephine Holt and be¬ 
lieves the plaintiffs to be said persons. 

5. Defendant denies the allegations of paragraph five. 

6. Defendant has no knowledge of the letter set forth 
in paragraph six of the complaint or that it was sent but 
denies that it was authorized by any official of the com¬ 
pany. Defendant denies that the letter was false, that 
it contained any libelous, defamatory, or malicious state¬ 
ments about the plaintiff and denies that the plaintiff 
acted maliciously, willfully, or without probable cause. 

7. Defendant lias no knowledge concerning any memo¬ 
randum allegedly sent to the plaintiff by the Navy De¬ 
partment. Defendant denies the remaining allegations 
of paragraph seven of the complaint. 

S. Defendant has no knowledge that the plaintiff 

163 was sent the documents set forth in paragraph 
eight of the complaint and denies all other allega- 
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tions set forth therein and denies that the female plaintiff 
was damaged in any amount whatsoever. 

9. Defendant has no knowledge that the letter set 
forth in paragraph ten was sent to the plaintiff and 
denies it was authorized by the defendant and denies all 
other allegations set forth in such paragraph. 

10. Defendant has no knowledge as to the facts set 
forth in paragraph ten of the complaint except that it 
does admit that it has filed a civil action in the Municipal 
Court against Edward E. Holt and Josephine Holt for 
the amount set forth in such paragraph. Defendant 
further denies that the filing and pendency of the action 
in the Municipal Court has affected the plaintiffs in any 
manner whatsoever, and denies that it at any time acted 
with malice toward plaintiffs. All facts not expressly 
admitted are denied. 

Third Defense 

The matters set forth by the plaintiffs are privileged 
and not the subject of action for damaged. 

/s/ Arthur L. WillcHr 
Arthur L. Willcher 
Attorney for Defendant 
Continental Building 
Washington, D. C. 

• • • • 

166 Filed May 2 1952 Harry M. Hull, Clerk 

Supplemental Complaint 

Leave of Court having been first had and obtained, 
comes now the plaintiffs, Edward E. Holt and Josephine 
Holt, and supplementing their original complaint herein 
filed, allege as follow’s: 

11. The Civil Action No. 512-868, referred to in 
Paragraph 10 of the original complaint, pending in the 
Municipal Court for the District of Columbia, in which 
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the defendant herein was plaintiff, and plaintiffs herein 
were defendants, was calendared for trial on the merits, 
after acceptance of process on their behalf and the filing 
of their sworn answer in conformity with the rules of 
said Court, and actually came on for trial on the merits 
in said court on May 7, 1951, before trial judge Thomas 
D. Quinn. However, on that date, the plaintiff in said 
action (defendant here) refused to put on evidence in 
support of its alleged claim against your plaintiffs, 
whereupon said action was “dismissed, for want of pros¬ 
ecution, with prejudice,’ 7 by said trial judge Quinn. 
Thereafter, the defendant (plaintiff in said Municipal 
Court action) moved the trial court to vacate such entry 
of dismissal for want of prosecution, with prejudice, 
which said motion, after argument thereon, was overruled 
and denied. Thereupon, the defendant here (plaintiff in 
said Municipal Court action) appealed the ruling of said 
trial court, to the Municipal Court of Appeals for the 
District of Columbia, and after perfecting such appeal, 
and the filing of briefs on behalf of both parties thereto, 
the matter came on for oral argument on the merits of 
said appeal, in the Municipal Court of Appeals for the 
District of Columbia, on September 17, 1951, said 
167 appeal being No. 1114 of said Municipal Court of 
Appeals, and after argument, was taken under ad¬ 
visement by said appellate court. On October 9, 1951, 
said appeal was decided by said Municipal Court of 
Appeals, affirming the action of the trial court, Judge 
Thos. D. Quinn, and said appeal is officially reported in 
83 Atl. 2d 666, as well 79 W.L.R. 1149. No petition 
was thereafter filed from said decision to the United 
States Court of Appeals for the District of Columbia, 
for the allowance of a further appeal, and the matter is 
therefore final, unstayed, and determinative of the issues 
as framed between said litigants. 
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As the result of such Municipal Court action, the 
appeal therefrom as above described, and the great 
amount of publicity given said appellate decision in the 
local press, said plaintiffs have been further humiliated, 
embarrassed, and held up to public scorn, ridicule and 
hatred; and they have been put to additional great ex¬ 
pense for necessary counsel fees in and about defending 
themselves in such Municipal Court action, and the prep¬ 
aration of briefs and records to defend such lower court 
action in the said appellate court proceeding; and they 
are now’ case histories, with their names permanently 
emblazoned in the legal records of the Atlantic Reporter, 
Second Series, as, w*ell as the Washington Law Reporter 
(citations above given), as a result of which they will be 
constantly referred to in every law school in the country, 
as w^ell as in every courthouse or law library; all to their 
further embarrassment, humiliation and public reaction. 

Wherefore, plaintiffs demand judgment against the de¬ 
fendant in accord with their original demand as set forth 
in their original complaint, for punitive and well as com¬ 
pensatory damages, since such Municipal Court action, 
and the appeal from the decision thereon, was malicious, 
and without probable cause. 

DAVIS & HARTH, 

Attorneys for Plaintiffs 

By /s/ Earl H. Davis 
Earl II. Davis, 

900 F Street, N. W. 
Washington, D. C. 

• • * • 
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16S Filed Jun 26 1952 Harry M. Hull, Clerk 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

PLAINTIFFS’ position is set forth in “Factual State¬ 
ment of Plaintiffs” which is attached hereto. 

ANSWER: Deft, avers that it has an account in the 
same name as the plaintiffs and did believe the plaintiffs 
to be said persons; that the letters sent plaintiffs were 
not authorized by the deft; it denies all other allegations 
and specifically denies that the plaintiffs were in any way 
damaged or affected; it denies malice towards the plain¬ 
tiff and as a final defense, avers that the matters set 
forth by the plaintiffs are privileged and not the subject 
of action for damages. 

Answer of deft, to apply to supplemental complaint. 
STIPULATIONS: 

It is stipulated that any records, correspondence or any 
other documents initialled by counsel for plaintiff and 
counsel for deft, may be admitted in evidence without 
formal proof subject to objection as to relevancy, compe¬ 
tency and materiality. 

It is stipulated that Municipal Court File No. 512-868 
and Municipal Court of Appeals File No. 1114 may be 
admitted in evidence without formal proof subject to ob¬ 
jection as to relevancy, competency and materiality. 

/s/ Earl H. Davis 

Atty. for Plaintiffs 

/s/ Arthur L. Willcher 
Atty. for Defendants 

/s/ James L. Kirkland 
Pretrial Judge 

• • • • 
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169 Filed Jun 26 1952 Harry M. Hull, Clerk 

Factual Statement of Plaintiffs’ 

This action is for slander, libel, and malicious abuse 
of process. 

The plaintiffs, husband and wife, are residents of and 
home-owners in the District of Columbia. The male 
plaintiff is employed as an electric welder, at the Naval 
Research Laboratory, and the female plaintiff is a house¬ 
wife. The male plaintiff is under U. S. Civil Service, 
and until the happening of the grievances herein involved, 
had an unblemished record at his employment, both for 
service and credit reputation. 

In the Fall of 1950, the defendant, acting through an 
agent, servant or employee, attempted to collect an al¬ 
leged debt from defendants, by various telephone calls, 
and correspondence, much of which resembled official 
court papers. The last of such correspondence from de¬ 
fendant to plaintiffs alleged that a judgment had been 
obtained against them in the Municipal Court, D. C. 

One of defendant’s trade names, and place of business, 
is that of Regal Clothing Company, 711 - 7th St., N. W. 
Plaintiffs had never been in defendant’s said store, let 
alone dealing with defendant, on either a cash or credit 
basis. 

On receipt of a communication alleging a judgment, 
plaintiffs then caused an investigation to be made of the 
Municipal Court records, and found no such judgment, 
but did find that defendant had sued plaintiffs in the 
Municipal Court, in the early part of 1950, but had 
never made any attempt to procure service of process 
upon them beyond the first attempt, which was at an 
alleged address, in the caption of such Municipal 

170 Court action, at wdiich plaintiffs had never lived. 
Thereupon, upon ascertaining the existence of such 
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suit, which was a blemish upon plaintiff’s credit reputa¬ 
tion, they entered a voluntary appearance in said suit, 
filed an affidavit of defense denying the alleged indebted¬ 
ness, and upon same the matter was calendared for trial. 
The case remained upon the trial calendar for a number 
of weeks, was finally brought to trial, at which time the 
defendant (plaintiff in such Municipal Court suit) re¬ 
fused to put on any evidence, whereupon the case was 
dismissed with prejudice. This disposition of the case, 
by the Municipal Court, was then appealed to the Mu¬ 
nicipal Court of Appeals, and on October 9, 1951, in a 
scathing opinion by the Municipal Court of Appeals, the 
action of the trial court was affirmed. This action is re¬ 
ported in S3 Atl. 2d 666, and also in 79 W.L.R. 1149. 
The original Municipal Court No. is 512-868. 

The plaintiffs were obliged to retain counsel to defend 
themselves in said Municipal Court action, and also to 
defend the appeal taken therefrom. And as a result of 
the voluminous publicity given the said appellate de¬ 
cision, with the resulting action taken by a committee of 
Municipal Court judges to investigate credit practices 
in this city, the plaintiffs were adversely publicized, and 
held up to ridicule, contempt and scorn. 

Plaintiff’s affidavit in the said Municipal Court case 
should have convinced defendant that it had sued the 
wrong people; but they nevertheless persisted in litigat¬ 
ing such action, and in thereafter appealing an adverse 
decision thereon. All to the plaintiffs’ damage in the 
expenditure of counsel fees, court costs, transcripts, etc., 
to defend such vexatious litigation, with a great amount 
of lost time to plaintiffs, plus embarrassment and humilia¬ 
tion. 

/s/ Earl H. Davis 

Attorney for Plaintiffs. 

• • • • 
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171 Filed Feb 24 1953 Harry M. Hull, Clerk 

Verdict and Judgment 

This cause having come on for hearing on the 20th 
day of February, 1953, before the Court and a jury of 
good and lawful persons of this district, to wit: 

Karl E. Krumke Helen V. Goins 

Robert S. Moore, Sr. Floyd L. Coleman 

Francis A. Davidson Frank H. Blalock 

Ralph D. Whitley Walter P. Tate, Jr. 

John Smiroldo Joseph F. Kelson 

William P. Gately Harry K. Snellings 

who, after having been duly sworn to well and truly try 
the issues between Edward E. Holt & Josephine Holt, 
plaintiffs and Boyle Brothers, t/a Regal of Washington 
(Corp), defendant and after this cause is heard and given 
to the jury in charge, they upon their oath say this. 24th 
day of February, 1953, that they find for the defendant 
against said plaintiffs, by direction of the court. 

Wherefore, it is adjudged that said plaintiffs take 
nothing by this action, that said defendant go hence 
without day, be for nothing held and recover of plain¬ 
tiffs his costs of defense. 

HARRY M. HULL, Clerk, 

By /s/ Wm. A. Yates, 

Assistant Clerk. 

By direction of 

Judge David A. Pine 

• • • • 

172 Filed Feb 24 1953 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 24th day of February, 1953, 
that Plaintiffs, Edward E. & Josephine Holt hereby ap¬ 
peals to the United States Court of Appeals for the 
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District of Columbia from the judgment of this Court 
entered on the 24th day of February, 1953 in favor of 
Defendant against said Plaintiffs. 

/s/ Earl H. Davis 

Attorney for Plaintiffs 
900 F St. N. W. 

• • • • 


3 Proceedings 

THE DEPUTY CLERK OF THE COURT: The case 
of Holt versus Boyle Brothers. 

MR. DAVIS: Ready for the plaintiffs, Your Honor. 

MR. WILLCHER: Ready for the defendant. 

THE COURT: Swear the jurv on voir dire, Mr. 
Clerk. 

(Whereupon, the members of the jury panel were duly 
sworn by the Clerk to well and truly answer all ques¬ 
tions propounded to them by Counsel and the Court, on 
voir dire.) 

(Whereupon, the following proceedings were had at 
the Bench, out of the hearing of the members of the jury 
panel.) 

MR. WILLCHER: I would like to move at this time, 
if Your Honor please, for a judgment for defendant, on 
the pleadings. The pleadings, according to the opinion 
of the defendant, do not state a claim on which relief 
may be granted. 

• • • • 

4 THE COURT: Well, I deny your motion at 
this time, as not being seasonably made. You can 

make your motion after the opening statement. 

• • • • 

(Whereupon, the following proceedings were had in 
the hearing of the jury:) 

(Thereupon, the members of the jury panal were ques¬ 
tioned on voir dire, following which a jury was duly 
impaneled and sworn, * • • 
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• • • • 

5 (Thereupon, Counsel for the Plaintiff made the 

opening statement to the jury, the verbatim trans¬ 
cript of which is by direction of counsel omitted from 
this record.) 

# • • • 

MR. WILLCHER: If Your Honor please, at this t im e 
we move for a directed verdict on the opening state¬ 
ment, on the theory that, conceding everything said by 
Mr. Davis to be true, they have failed to state a claim 
on which relief can be granted. 

• * • • 

6 THE COURT: Well, I think that this case can 
go to the jury on the sole ground of malicious 

prosecution, and I cite the Peckham case, which holds 
that where a civil action wras begun and terminated favor¬ 
ably to the defendant, this would not sustain a suit for 
malicious prosecution, notwithstanding malice and want 
of probable cause, when there has been no arrest of the 
person or seizure of the property of the defendant and 
no special injury sustained, which would not necessarily 
result in all suits prosecuted to recover for like causes 
of action. 

I think special injuries have been sustained in this 
w T hich w’ould not necessarily result in all suits prosecuted 
to recover in like causes of action growing out of the 
conduct of the defendant in writing the employer of the 
plaintiff, and growing out of the oppressive, burdensome, 
misleading letters which he sent to the defendant. And 
I think it comes within what Justice Rutledge said in the 
Melvin v. Pence case: 

“Access to the courts and other tribunals, however, 
should not be abused. The freedom to use their proc¬ 
esses is not absolute. When malice motivates a ground¬ 
less claim and results in special injury beyond what 




assertion of rights ordinarily entails, remedy is 

7 afforded. The right to litigate is not the right to 
become a nuisance. When the proceeding has no 

relation to protection of any right of the suitor or any 
public right which he may reasonably have had a hand 
in vindicating, the reason for his protection fails and he 
must respond.” 

I will let it go to the jury solely on the ground of 
malicious prosecution. That is all I see in the case. I 
think it is muddled by this complaint, but that is the 
ground on which 1 will let it go to the jury. Bring the 
jury in. You had better look up some law on whether 
there can be punitive damages in connection with it. I 
mean look up some law. 

• • • • 

THE COURT: Do you wish to make an opening state¬ 
ment, Mr. Willcher? 

MR. WILLCHER: Yes, sir. 

(Thereupon, counsel for the defendant made the open¬ 
ing statement to the jury, the verbatim transcript of 
which is, by direction of counsel, not included in this 
record.) 

MR. DAVIS: Tf Your Honor please, may I put Mr. 
McRae from the Municipal Court on out of order, 

8 just to identify these records? 

MR. WILLCHER: We can stipulate, if you 

want to. 

THE COURT: What do you want to stipulate? 

MR. DAVIS: As to these records of the Municipal 
Court being the official records of this lawsuit. 

THE COURT: Do you stipulate that? 

MR. WILLCHER : Yes, Your Honor. 

MR. DAVIS: There are three files. 

THE COURT: Have them marked. 

MR. WILLCHER: We will stipulate these are the 
records. We don’t stipulate their admission into evi¬ 
dence. 
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THE COURT: They may be marked Plaintiff’s Ex¬ 
hibits Nos. 1, 2 and 3. You don’t need Mr. McRae any 
more, do you? 

MR. DAVIS: He can be excused. 

• • • • 

THEREUPON- 


9 Edward Ernest Holt, 

the Plaintiff, was called as a witness for and in his own 
behalf and, being first duly sworn, was examined and 
testified as follows: 

Direct Examination 
BY MR. DAVIS: 

q • * * "Win you state your full name? A Edward 
Ernest Holt. 

Q Where do you live? A 319 5th Street, Southeast. 
Q How long have you lived at that address? A 
Lived there since September 15th, 1950. 

Q Do you own that home, or are you buying it? A 
I am buying it. 

Q How old are you, Mr. Holt? A I am 52 years 
old now. 

Q Where are you employed? A At the Naval Re¬ 
search Laboratory. 

Q How long have you been a Federal employee? A 
I have been—it is over eleven years. 

Q Where are you from originally? A Alliance, Ohio. 

• t • • 

10 Q When you were first employed by the Navy 
Yard, was that in the District of Columbia? A 

That is right. 

Q At that time was your family here with you? A 
My family was not with me. 
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Q Where was your family at that time? A They 
were in Alliance, Ohio. 

Q Did there come a time when you were transferred 
in connection with your duties at the Navy Yard, back 
to your home town in Alliance, Ohio? A Yes, sir. 

Q When was that, sir? A That was on November 
11th. * • • 

Q 1951? A That is right. 

Q Now, did there come a time when you were subse¬ 
quently released from the Navy Yard due to reduction in 
force? A On the cessation of hostilities, in Alli- 

11 ance, Ohio, why, I sought reinstatement at the 
Navy Yard, which I started down here on August 

5th, 1946. 

Q Was your family in Washington at that time? A 
They were not in Washington at the time. 

Q They were still in Alliance, Ohio? A They were 
still in Alliance, Ohio. 

• • • • 

12 Q When did you first start with the Naval Re¬ 
search Laboratory? A I started there on June 

5th. 

Q What year? A 1951. No, 1950. 1950. 

• • • • 

Q (By Mr. Davis) You have been there continuously 
since then? A Yes. 

Q It will be three years this coming June? A That 
is right. 

• • • • 

13 Q * • • Were you on duty at your place of 
employment on Friday, October 13th, 1950? A 

Yes, sir. 

• * • • 

14 Q I will ask you directly, Air. Holt, on October 
13, 1950 did you have an account with the Regal 

Clothing Company, 711 Seventh Street, Northwest? A 
I did not. 
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Q Had you ever been in the store of the Regal Cloth¬ 
ing Company at that address? A No, sir. 

Q Had your wife, to your knowledge, ever been in 
that store? A No, sir. 

Q Did she have an account in her name at that store? 
A No, sir. 

Q What, if anything unusual, occurred on Saturday, 
October 14th, 1950? A About seven o’clock in the morn¬ 
ing, why, the doorbell rang, and my wife, she an- 

15 swered the door, and it was a special delivery let¬ 
ter, and in there it stated that— 

MR. WILLCHER: I object to this. The letter speaks 
for itself. 

THE COURT: The letter speaks for itself. 

Q (By Mr. Davis) Did your wife show you the let¬ 
ter? A She did. 

Q You read it yourself? A I did. 

Q I will ask you to look at this paper, and the enve¬ 
lope, and ask you if you can identify it? A It is the 
same one. 

Q That is the same letter you received that day? 
A Yes, sir. 

MR. DAVIS: Will you mark this Plaintiff’s Exhibit 
No. 4 for identification? 

(The letter above referred to was thereupon marked 
Plaintiff’s Exhibit No. 4 for identification.) 

MR. DAVIS: May it be assumed that applies to the 
envelope ? 

THE COURT: Mark it 4-A. 

(The envelope above referred to was thereupon marked 
Plaintiff’s Exhibit No. 4-A for identification.) 

MR. DAVIS: Have you seen this letter, Mr. Willcher? 
(Shows letter to counsel, who examines same.) 

I offer in evidence at this time, if the Court 

16 please, Exhibit 4 and 4-A in behalf of the plaintiff. 

MR. WILLCHER: I object to it, Your Honor. 



26 A 


THE COURT: Sustained. 

MR. DAVIS: May I ask Your Honor on wliat basis? 

THE COURT: You have to establish it is a letter 
sent by the defendant. You have had it identified as 
received by him. Now you can call somebody from the 
defendant establishment, and have them identify it. 

MR. DAVIS: It came in the regular course of mail. 

THE COURT: I sustained the objection. You have 
asked me my reason, and I have given it to you. If you 
have any law which you think permits me to receive it, 
until it has been identified as coming from the defendant, 
I will hear you. 

MR. DAVIS: May I withdraw this witness at this 
time, if the Court please, and put on Mr. Samuel H. 
Elkins, who has been sitting in the Court room all morn- 
ing? 

THE COURT: Wait a minute. 

MR. WILLCHER: I don’t think any witness ought 
to be withdrawn out of order. 

THE COURT: I will do that in order to have con¬ 
tinuity in this thing, because I think the objection is 
only a technical one. Stand down. Call him. 

MR. DAVIS: Mr. Elkins, please. I am calling this 
individual as an adverse witness under the rules. 

• * • • 

17 THEREUPON- 

Samuel H. Elkins 

was called by the plaintiff as an adverse witness, and, 
being first duly sworn, was examined and testified as 
follows: 

BY MR. DAVIS: 

Q Mr. Elkins, will you state your full name? A Sam¬ 
uel H. Elkins. 

• • • • 

Q What is your occupation? A I am clothing credit 
store manager. 
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Q By what store are you employed? A At the Regal 
Clothing Company, 711 Seventh Street, Northwest. 

Q How long have you been manager of that store? 
A Five years. 

Q You were so employed, were you, in 1950, I take it? 
A I have been. 

Q Bo you know" a Jack Politz, member of the local 
Bar? A I do. 

Q Was he representing your store in 1950? 

• • t • 

18 A Yes, he had. 

Q Does he represent them now- at the present 
time? A Yes, he does. 

Q I show you this paper, Mr. Elkins, and ask you 
if you can identify that as a letter from your store. 

• • • • 

A It is a letter from our store. 

THE COURT: Is that the one you had identified? 
MR. DAVIS: No, sir. 

THE COURT: Have this one marked. 

MR. DAVIS: Would you mark this plaintiff’s Exhibit 
5 and 5-A? 

(Thereupon, the letter and envelope above referred to 
w’ere marked Plaintiff’s Exhibits. Nos. 5 and 5-A for iden¬ 
tification.) 

19 BY MR. DAVIS: 

Q I show you what has been identified as Plain¬ 
tiff’s Exhibits 4 and 4-A, Mr. Elkins, and direct your 
attention to the back of 4-A, showing the address, 713 
7th Street, Northwest, and the exhibit proper, No. 4, 
showing the name Regal Clothing Company, and ask you 
if you can identify that as a paper emanating from your 
store? A The 713 envelope is not our store. 

THE COURT: Answer the question. 



Q (By Mr. Davis) Is that the paper, the letter and 
the envelope, which emanated from yonr store? A The 
letter is, but not the envelope. 

Q The letter is, but not the envelope. I will ask you, 
Mr. Elkins, with respect to Exhibit 5, w*ho is W. W. 
Brown? A We don’t have a W. W. Brown in our store. 

Q Did you have a W. W. Brown on October 27th, 
1950 in your store? A Never employed a W. W. Brown 
in our store. 

Q Have you ever been known as W. W. Brown? A 
Never. 

Q Have you ever been known under any other name 
than Samuel II. Elkins? A No, sir. 

THE COURT: Ask him if he know*s w*ho Brown 
20 is, and wdiether he was some agent for the store. 

BY MR. DAVIS: 

Q Do you know* who Brown is? A Yes, w*e have a 
Brown, but we don’t have a W. W. Brown. 

Q It looks like W. W. to me, but will you tell us what 
that signature is? A If it is the fellow* w*e have in the 
store, it would be Mac Brown. That is the only fellow 
w*e have. 

THE COURT: Is that his signature? 

THE WITNESS: I would say it is. 

THE COURT: Let’s don’t quibble. 

THE WITNESS: I am not. 

MR. DAVIS: That is all. 

THE COURT: Don’t you w*ant to find out about the 
envelope, where that came from? 

BY MR. DAVIS: 

Q I direct your attention to Exhibit 4-A. You have 
identified 4 as emanating from your store. Can you 
say w*hv you would have an envelope with only the return 
address, 713-7th Street, Northwest? A At one time we 
had a part of the store there, so I would assume that 
is one of those envelopes. 
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Q One of the old envelopes you were using up? A 
That is right. 

THE COURT: Is that true of that 5-A enve¬ 
lope? * * * 

THE WITNESS: That is true—the same thing with 
that envelope. That is 713, too. 

THE COURT: Then Exhibits 4, 4-A, 5 and 5-A ema¬ 
nated from your store? 

THE WITNESS: That is right. 

MR. DAVIS: That is all. 

THE COURT: Any cross-examination? 

MR. WILLCHER: No cross-examination, Your Honor. 

* * • • 

THE COURT: Do you offer that 4 and 4-A in evi¬ 
dence ? 

MR. DAVIS: Yes, Your Honor. 

THE COURT: Do you object? 

MR. WILLCHER: I do object. 

THE COURT: On what ground? 

MR. WILLCHER: Your Honor has already ruled 
there is no libel or slander in this case. This is not part 
of the process. 

THE COURT: It is part of the activities in connec¬ 
tion with this lawsuit. 

MR. WILLCHER: There has been no authori- 
22 zation shown to send this document out. 

THE COURT: It emanated from his store. 

MR. WILLCHER: He has identified the signature. 
There has been no showing of any authorization to send 
these documents out. 

THE COURT: Overruled. You may read it. 

# • • • 

MR. DAVIS: I read and show to you now, what has 
been identified as Plaintiff’s Exhibit 4. 

(The paper above referred to was received in evidence 
as Plaintiff’s Exhibit No. 4, and the envelope as 4-A.) 



30 A 


(Thereupon, counsel for the Plaintiff read and ex¬ 
hibited to the jury, Plaintiff’s Exhibits 4 and 4-A. Inas¬ 
much as these documents are part of the record, they are 
not copied into this transcript, by direction of counsel.) 

• • • • 

23 Q Mr. Holt, after your wife received this spe¬ 
cial delivery letter, Exhibit No. 4, Saturday morn¬ 
ing, October 14th, and called it to your attention, what, 
if anything, did you do with reference to this letter? 
A I didn’t do anything. 

Q Did there come a time when you received a 

24 subsequent communication concerning this same 
matter? A After that, the following week, I re¬ 
ceived a letter from Doctor Torpey, the personnel direc¬ 
tor of the Naval Research Laboratory. 

Q I show you this letter and ask you if you can iden¬ 
tify that as the letter you received from Doctor Torpey 
in connection with this same alleged claim? (Hands let¬ 
ter to witness.) A (Witness examined letter.) Yes, sir. 

MR. DAVIS: Will you mark this as Plaintiff’s Ex¬ 
hibit No. 6, I believe it is, for identification? 

(The document above referred to was marked Plain¬ 
tiff’s Exhibit No. G for identification.) 

• • * • 

25 Q After receiving the letter from Doctor Tor¬ 
pey which you have just described, did you receive 

any further communications concerning this matter? A 
Almost two weeks later I received a letter that was—it 
looked like a court paper. 

MR. WILLCHER: I object to this, Your Honor. We 
ought to have the document, I think. 

MR. DAVIS: Very well. 

Q (By Mr. Davis) I show you this paper, Mr. Holt, 
which has been identified as Plaintiff’s Exhibit 5 and 5-A. 
Is that the last communication you received concerning 
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this matter? A That is the one that I received there, 

• • • 

• • • • 

Q (By Mr. Davis) Are you referring to Plaintiff’s 
Exhibit 4, which you described as looking like a 

26 court paper? A Yes, sir. 

Q You have already testified concerning that. 

A Yes. 

Q Now, my question is, did you receive a further 
communication dated October 27th? A Yes. 

Q And you have identified this as it? A Yes. 

MR. DAVIS: I offer this, if the Court please, as 
Plaintiff’s Exhibits 5 and 5-A. 

MR. WILLCHER: You offered that. 

MR. DAVIS: There has been no ruling, or no ob¬ 
jection. 

MR. WILLCHER: I understand Your Honor admitted 
4, 4-A and 5 and 5-A. 

THE COURT: Do you object to 5 and 5-A? 

MR. WHLLCHER: Yes, I do object to it, Your Honor. 
THE COURT: Overruled. 

(Thereupon, the papers previously marked Plaintiff’s 
Exhibits Nos. 5 and 5-A were received in evidence as 
such.) 

MR. DAVIS: Ladies and gentlemen of the Jury: I 
shall read to you now Plaintiff’s Exhibits 5 and 5-A. 
(Thereupon, counsel for plaintiff read to the jury and 
exhibited to them, Plaintiff’s Exhibits Nos. 5 and 

27 5-A. These exhibits being part of the record, by 
direction of counsel the same are not copied into 

this, transcript.) 

BY MR. DAVIS: 

Q N ow, Mr. Holt, as the result of receiving this letter, 
Plaintiff’s Exhibit No. 5, what, if anything, did you do, 
sir? A When I received that letter, I had never been in 
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their store before, so I figured, well, they are going to 
take me to court, so I had to defend myself, so I went to 
see a lawyer. 

Q As the result of investigation made by your attor¬ 
ney, did you ascertain whether or not there w*as any 
judgment against you in the Municipal Court? A I told 
him to find out wdiether there was a judgment. 

* # • • 

Q But there actually was no such judgment, was 
there, sir? A There was no such judgment. 

28 Q Did you find as the result of your attorney’s 
investigation that a suit had been filed some time 

in February, 1950? A Yes, sir. 

MR. DAVIS: I offer at this time, if the Court please, 
Municipal Court File No. 512S68. 

• * * • 

MR. DAVIS: • • • which is the case of Boyle Bros., 
Inc., Trading as Regal of Washington, Inc., versus Ed¬ 
ward and Josephine Holt. I think this has already been 
marked Plaintiff’s Exhibit No. 1. 

• • • • 

MR. WILLCHER: What portion do you want to use? 

• • • • 

MR. DAVIS: I will of necessity have to offer the 
entire file. 

• • • • 

29 MR. WILLCHER: I object to it. 

THE COURT: Let me look at it. 

(The proffered exhibit vras handed to and examined by 
the Court.) 

THE COURT: Overruled. It will be received. 
(Thereupon, the Municipal Court file, No. 512868, above 
referred to, previously identified as Plaintiff’s Exhibit 
No. 1, was received in evidence as such.) 
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BY MR. DAVIS: 

Q Mr. Holt, referring now to civil action No. 512868 
in the Municipal Court, Boyle Bros. Inc., versus Edward 
and Josephine Holt, and directing your attention particu¬ 
larly to the original bill of particulars filed by the plain¬ 
tiff in that action (the defendant in this action), I direct 
your attention to the bill of particulars indicating the 
name Edward Holt, 1217 Massachusetts Avenue, South¬ 
east, Josephine Holt, 1217 Massachusetts Avenue, South¬ 
east, reciting an indebtedness of $125 with interest from 
1/7/1950, signed by Jack Politz, or filed by Jack Politz, 
Attorney. 

Did you or Mrs. Holt, your wife, ever live at 1217 
Massachusetts Avenue, Southeast 1 ? A No, sir. 

Q I direct your attention now in the same file to the 
signature on the paper captioned “Answer of Defend¬ 
ants” and ask you if you can identify that as your 
30 signature? A That is my signature. 

Q That is the answer you filed in this case? 
A Yes, sir. 

MR. DAVIS: If the Court please, I would like to 
read from his answer into the reocrd the defenses of the 
defendant. 

MR. WILLCHER: I don’t know what the purpose of 
this is, Your Honor. It is completely self-serving. 

MR. DAVIS: This answered the issue in the trial 
court. 

THE COURT: Overruled. 

MR. DAVIS: Ladies and gentlemen: I direct your 
attention to the answer filed, bearing the file stamp of 
the Municipal Court, January 10, 1951, headed “Answer 
of Defendants”. (Reads, as follows:) 

“DISTRICT OF COLUMBIA, ss: 

“The defendants, Edward Holt and Josephine Holt, 
for answer to the claim of the plaintiff herein, say that 
the said plaintiff is not entitled to have judgment as 
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demanded in the Bill of Particulars, for the following 
reason or reasons: 

“(1) Neither defendant has ever purchased any mer¬ 
chandise from plaintiff, either for cash or credit. 

“(2) Neither defendant has ever pledged his or her 
credit for the purchase by others of merchandise 

31 from plaintiff. 

“(3) Neither defendant has ever been in the store of 
plaintiff. 

“(4) Defendants are not indebted to plaintiff in any 
amount for anything. 

“And therefore, said defendants respectfully demand 
that this suit be heard in open court, and that after hear¬ 
ing same be dismissed as. to both of them.” 

Signed by Edward Holt and Josephine Holt. “Sub¬ 
scribed and sworn to before me this 10th day of January, 
1951. (Signed) “Louis Horowitz, Notary Public, D. C.” 
And below that the signature of myself as attorney for 
defendant, and my certificate: “I hereby certify that I 
mailed a copy of the foregoing Answer to Jack Politz, 
Esq., Attorney for Plaintiff, Denrike Bldg., 1010 Vermont 
Ave., N. W\, this 10th day of January, 1951.” 

I direct your attention also in the same file to the 
blue card labeled “Order to Calendar,” bearing the cap¬ 
tion of the ease. (Reads Order to Calendar) Signed by 
myself as attorney and listing Jack Politz, 1010 \ermont 
Avenue as attorney for the plaintiff. 

BY MR. DAVIS: 

Q Now, Mr. Holt, in pursuance of your answer, your 
affidavit of defense in this case, did it ever come on 

32 for trial in the Municipal Court? A Yes, it did. 

Q When was that, sir? A I don’t know the 

date. 

Q Would the date, May 7th, 1951, refresh your mem¬ 
ory? A Yes. 

Q And by whom were you notified of the trial date? 
A By my attorney. 
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• • • « 

MR. DAVIS: If the Court please, I offer at this time 
as Plaintiff’s Exhibits 7 and 8 the calendaring card for 
Civil Action No. 512868, as No. 7— 

THE COURT: The what? 

MR. DAVIS: The calendaring card. And as Ex¬ 
hibit No. 8 the notice of trial date by the Assignment 
Commissioner. 

MR. WILLCHER: Which is No. 7 ? 

MR. DAVIS: Seven is the calendaring card. 

MR. WILLCHER: 8 is the notice of trial? 

MR. DAVIS: That is right. I offer both of these 
in evidence at this time, if the Court please. 

THE COURT: Any objection? 

MR. WILLCHER: I don’t see the point to it. 

THE COURT: I don’t, either. If you don’t object, 
they will be received. 

33 (Thereupon, the documents above referred to 
were received in evidence as Plaintiff’s Exhibits 
Nos. 7 and 8.) 

(Thereupon, Counsel for the Plaintiff read to the jury, 
Plaintiff’s Exhibits Nos. 7 and 8, the verbatim transcript 
of which by direction of counsel, is not included in this 
record.) 

BY MR. DAVIS: 

Q Now, Mr. Holt, as the result of this notice sent to 
your counsel, did you and your w'ife present yourselves 
for trial in the Municipal Court on May 7th, 1951? A 
Yes, sir. 

Q What disposition was made of the case at that time, 
and before what trial judge? A It was before Judge 
Quinn, and he rendered the decision in my favor. 

MR. DAVIS: Ladies and gentlemen, I direct your 
attention now to Exhibit 1 again, showing on the face of 
the Municipal Court jacket the entry “May 7-51—On 
Motion—Case dismissed for w'ant of Prosecution—(and 
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by the Court with prejudice)” and after that the name 
“Quinn.” 

BY MR. DAVIS: 

Q After this case was dismissed for want of prosecu¬ 
tion with prejudice on May 7th, were there any further 
proceedings under this same case, to your knowledge? 
A Yes, there was, but through my counsel and the 

34 newspapers I— 

MR. WILLCHER: I object to this, Your Honor. 
He answered the question. He was asked if there were 
any further proceedings, and he said yes. 

THE COURT: Don’t go beyond the question. 

BY MR. DAVIS: 

Q Was the case ultimately appealed, to your knowl¬ 
edge, to the Municipal Court of Appeals? A According 
to the newspapers; yes, sir. 

Q Was it decided by the Municipal Court of Appeals 
on October 9, 1931? A Yes. 

Q Did you receive a copy of the court’s opinion? 
A I did. 

Q Is that opinion reported in what is known as 83 
Atlantic, 2nd, at page 666, to your personal knowledge? 
A I have read it, yes. 

Q That was October 9th, 1951, was it not? A Yes. 
Q What was the final disposition by the Municipal 
Court of Appeals with respect to that case, with respect 
to affirming or reversing the order of the trial court? 
A They upheld the decision of the Municipal Court. 

# • • • 

35 Q ATr. Holt, this may be repetition, but I want 
to make sure. Have you ever had any account 

at the Regal Clothing Company? A No, sir. 

Q What was the total amount of your costs and ex¬ 
penses in successfully defending yourself in this Munici¬ 
pal Court action No. 512S68, and the apppellate decision 
in the Municipal Court of Appeals, No. 1114? 
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MR. WILLCHER: If it please Your Honor, I 
36 don’t think that is a proper item for damage. If 
Your Honor does hold it is, I think the question 
and answer should be broken down as to what the ex¬ 
penses are, and what the attorney fees are, and how 
they arrived at it. 

THE COURT: I think it ought to be broken down. 

MR. DAVIS: Very well. 

• # • • 

Q (By Mr. Davis) What was the actual amount of 
the attorney fees? A The attorney fees was $500.00. 

Q Has that been paid? A That has been paid. 

Q What was. the cost for transcript, and so on, in 
the Municipal Court case? A That amounted to around 
fifteen dollars, somewhere around that. 

Q Has that been paid? A It has. Yes. 

* • • • 

38 Q Disregarding the telephone call, Mr. Holt, 
as the result of this letter to your personnel officer, 

and the Municipal Court case that I have just referred 
to, what has been the attitude of your fellow employees 
at your place of business, your place of employment, 
toward you ? 

* • • • 

A Well, I have been kidded. They call me deadbeat, 
and, well, “You are working overtime. Why don’t you 
pay your bills?” and, oh, several remarks that someone 
would make just offhand. I don’t know just what they 
all were, but they were in a passing phrase there, like 
dead-beat, and several other things, that I just don’t re¬ 
member. There has been considerable ribbing about it. 
Seven-eleven—like that. Well, I have been called that 
there—oh, I don’t know— 

Q (By Mr. Davis) How long has that been 

39 going on, Mr. Holt? A It is still going on. 
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• • • • 

Q (By Mr. Davis) Tell us what is the attitude of 
your fellow employees. What do they say? Give us 
the exact words. A Well, I like dead-beat, and “You 
work overtime” and “Pay your bills as you go, and then 
you won’t be dunned.” Oh, several other remarks there 
that I couldn’t—well, in a kidding way. They may go 
by and just holler something funny at you. 

# * * * 

Cross-Examination 
BY MR. WILLCHER: 

Q Mr. Holt, you are still employed at the same place, 
are you not? A Yes, sir. 

Q Your employment status has not changed, has it? 
A No, sir. It hasn’t. 

Q Have you received any increases in pay since 
1950? A Only whatever raise has been granted 
40 the entire station. 

Q In other words, you received the same raises 
the other employees received? A That is right. 

Q How about your rating? What is your rating at 
your place of business? A I am rated as a welder, 
sheet metal worker. 

Q Is it satisfactory or not satisfactory? A Satisfac¬ 
tory. 

Q Was it marked satisfactory before this incident took 
place? A That is right. 

Q Is it still marked satisfactory? A Yes. 

* • • • 

Q You do have a son named Edward, do you not? 
A Yes, sir. 

Q But your initial and his initial are different, is that 
right? A Yes, sir. 


* 
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41 Q (By Mr. Willcher) A I understand your 
testimony, Mr. Holt, you said you did nothing about the 
telephone call or the letters until after October 27th, 
1950; is that right ? A That is right. 

Q Will you tell us why you waited until January of 
the following year to file your answer? A When they 
contacted me about this bill, I had never been in their 
store before, and wdien I received the telephone call, I 
advised them to come up to the house and straighten it 
out. 

Q You haven’t answered my question. 

42 THE COURT: Yes, he has. 

MR. WYLLCHER: Why he waited until Jan¬ 
uary? 

THE COURT: Now you have opened up that tele¬ 
phone call. 

THE WITNESS: When I received this telephone call 
I told them “There must be some mistake. I have never 
been in your store. My wife has never been in your 
store,” and I says “If you would come up to the house 
and straighten it out.” And then I didn’t do any more 
about that, because I had never been down there before, 
and why should I go down there when they kept sending 
me these papers? 

• • * • 

Q These three letters came after the telephone call, 
didn’t they? A Yes. 

Q So you waited for three letters. The last letter 
was October 27th, and you still did nothing? A I didn’t 
do nothing because they were going to take me to court, 
and then I hired defense for it. 

Q You hired an attorney on October 27th, is that 
right? A Shortly after that. 

Q Could you tell us why you waited all through the 
month of November and December, and partly into 

43 January before some action was taken? A Well, 

I left that up to my attorney when I hadn’t been 
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down there, there was no use of me going dowm there 
and straightening them out then. They wouldn’t come 
up to the house. 

Q Can you tell us, when you filed your action in this 
court? A Just offhand, now, I don’t know. 

Q As a matter of fact, you filed your action in this 
court in 1950, didn’t you? I will show you the action 
filed by your attorney, Mr. Holt. Does it refresh your 
recollection that you filed the action in this court on 
November 10th, approximately ten days after the last 
letter, but you did not file an action in the other court 
until three months later? 

MR. DAVIS: Will you open the file, Mr. Willcher? 

MR. WILLCHER: No. I am merely after the date 
in evidence, to refresh his recollection. 

THE WITNESS: I didn’t sign this. 

BY MR. WTLLCHER: 

Q You had hired an attorney right away, didn’t you, 
after October 27th? A Yes. 

Q And the first thing your attorney did was file suit 
for damages, rather than defend the other action. 

44 Isn’t that correct? A That is right. 

• * • • 

Q You stated your fellow attorneys—vour fellow em¬ 
ployees, started to kid you. Will you tell us when that 
started? A Right after the telephone call, because 
the fellows that was in the office at the time, why, they 
passed the word around. 

Q Do you have any of those persons subpoenaed here 
to testify? A Yes, sir. 

* * • • 

45 Q Are you still friendly with Mr. Nightingale? 
A As workers go. 

Q He hasn’t changed his attitude towmrd you, has he? 
A No. 


Q How about this Mr. Cosimano—he’s still friendly? 
A As workers go. They may pass you by and speak, 
and they may not speak. 

46 Q How about the other gentleman? A The 
same way. 

Q The third one you mentioned. He’s still friendly 
with you? A As workers go. He may pass me by and 
not speak to me. 

Q Mr. Holt, with respect to the trial that took place 
before Judge Quinn, when the parties came before the 
Judge, didn’t the atorney for the defendant say “These 
are not the people we sued. These are not the right 
defendants”? A That is what he said. Yes, sir. 

Q The minute he saw you, he said you were not the 
right people? A The gentleman that was with him 
advised him to say that. 

Q The minute the gentleman with him saw you, he 
said you were not the right people? A That is right. 

Q He asked leave to take a voluntary nonsuit? A I 
don’t know them technicalities. 

Q He wanted him to dismiss the suit as to you? 

MR. DAVIS: I object to that. 

THE COURT: Overruled. What did he say? 

47 WJiat did the lawyer say, if you remember? A 
He wanted the case quashed. He said “These are not 
the defendants that I meant.” And Judge Quinn, he 
said to go on with the case. 

* * • * 

Redirect Examination 
BY MR. DAVIS: 

Q But even though Mr. Politz wanted the case 
quashed, after it was dismissed he nevertheless appealed 
it, did he not? A That is right. 

Q You were asked about your son, Edward, by Mr. 
Willcher. Was your son Edward married in 1950? A 
No, sir. 
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Q Has your son Edward, to your personal knowledge, 
ever had an account at the Regal Clothing Company? A 
No, sir. He hasn’t. 

Q You were asked by Mr. Willcher when you re¬ 
ceived the telephone call why you didn’t go down to 
the store— 

MR. WILLCHER: I didn’t ask him about the call. 
He volunteered that. 

THE COURT: No. You asked him why didn’t he do 
certain things. 

4S MR. WILLCHER: I didn’t ask him about the 
telephone call. 

THE COURT: Yes, you did. Overruled. 

BY MR. DAVIS:* 

Q What did you state in this telephone call as to the 
reason for your not going down to the store? 

♦ • • • 

A I told him I had never been down before, why 
should I come down now. 

Q Did you request them to send someone up to your 
home that evening? A I requested them to send some¬ 
one up to my home and straighten it out. 

Q Was any inquiry made on the telephone at that 
time as to the name of your wife? A Yes, sir. 

Q When you verified the fact in this telephone con¬ 
versation that your wife’s name was Josephine, what did 
this other party tell you? 

# • • • 

A When thev asked me, or thev said “Is vour wife’s 
name Josephine?” and I says yes. 

Q What was their reaction, what was their response? 
A Then they said, “Well, you owe us a bill, and come 
in and pay it by tomorrow”, and that is when I told 
them there is some mistake, and I said for them to come 
up to the house to have it it straightened out, because 
I am not going to come down and see them. 

o o 
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Q What was their final response? A They said 
they didn’t need to take any more of my lip, and I says 
“Well, then, go ahead and take it to court, then.” 

Q Now, Mr. Holt, wffiat has been the noticeable re¬ 
action you have personally noticed with your wife when 
she received this special delivery letter? A She was 
nervous and upset, and she advised me to go down and 
see them. 

* * • * 

50 Recross-Eaxzmination 
BY MR. WILLCHER: 

Q Mr. Holt, did your son work at the Arundel Sup¬ 
ply and Construction Company? A Yes, sir. 

Q Did he live at 319 - 5th Street with you for a 
while? A No, sir. 

Q Did he live there with you from time to time? A 
No, sir. Never has. 

Q 306-Fifth Street? A 306, he lived there with me. 

* * * • 

51 William G. Torpey 

m • • • 

Direct Examination 
BY MR. DAVIS: 

Q Doctor, will you state vour full name to the Court 
and Jury, pleace? A Doctor William G. Torpey, Per¬ 
sonnel Officer, Naval Research Laboratorv. Mv home ad- 
dress, is 810 Grandview Drive, Beverly Hills, Alexandria, 
Virginia. 

• * • • 

Q How long have you been there, by the w’ay, as 
Personnel Officer? A Since 1948. 

Q And you are there at the present time in the 

52 same capacity? A Yes, sir. Initially, I was in 
an acting capacity, but I am not acting at the 

present time, I am Personnel Officer. 
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Q As such, do you know Edward Holt of the sheet 
metal shop at the Naval Research Laboratory? A Not 
personally; no, sir. 

Q Do you know him to be an employee of the Naval 
Research Laboratory? A Yes, sir. 

Q Are you responding today, sir, in response to a 
subpoena duces tecum served upon you to produce his 
personnel folder? A That is correct. 

Q And do you have his personnel folder with you, 
sir? A I do. 

Q Will you refer to it, and tell us how long Mr. Holt 
has been attached to the Naval Research Laboratory of 
the Navy Department at Washington, D. C.? A Accord¬ 
ing to the records, Mr. Holt’s employment at the Naval 
Research Laboratory began June 15th, 1950. 

Q And has he been continuously employed at that 
place since June 15th, 1950? A Yes, sir. 

Q Do your records indicate how long prior to 
53 June 15th, 1950 he has been employed in one ca¬ 
pacity or another by the Navy Department? A 
According to the records, he began his employments 
with the Navy Department at the Naval Gun Factory in 
August of 1946. Also, going back further than that, be¬ 
cause of a break, the records indicated that he was em¬ 
ployed also at the Naval Gun Factory at these inter¬ 
mittent periods: 

From March 26, 1940 to November 12, 1941, then 
there was a break which picked up in 1946, and prior to 
that 1940-1941 employment he also was employed at the 
Naval Gun Factory from October, 1936 to December, 
1936, and I believe that is all as far as Navy Depart¬ 
ment employment is concerned. 

Q Doctor Torpey, directing your attention to about 
October 14th, 1950, was any communication addressed to 
and received by you in connection with an alleged indebt¬ 
edness owed by Mr. Holt to a local merchant of the city 
of Washington? A Yes, sir. 
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Q Do you have the original of that letter with you, 
sir, in his personnel file? A I do. 

Q May I see it, sir? Can you detach that from the 
folder? A Yes, sir. (Witness hands to counsel.) 

54 MR. DAVIS: Will you mark this Plaintiff’s 
Exhibit No. 9? 

(Thereupon, the letter above referred to was marked 
Plaintiff’s Exhibit No. 9 for identification.) 

MR. DAVIS: (Shows to counsel.) Any objection? 

MR. WILLCHER: No objection. 

MR. DAVIS: If the Court please, I offer in evidence 
at this time as Plaintiff’s Exhibit No. 9, letter on the 
stationery of Regal Clothing Company, with the printing 
over on the left-hand side, “Office of the President”, 
dated October 13th, 1950, addressed to Civilian Personnel 
Officer, Naval Research Laboratory, Washington 25, 
D. C., “In Re: Edward Holt 60398 Sheet Metal Shop 
Owing us $127.15 Date of last payment Jan. 7, 1950” 
and reading: 

“We are writing to you regarding the indebtedness of 
one of your employees only after every reasonable effort 
to collect direct has failed. 

“We are assured that a word from you will have the 
desired effect of showing your employee the importance 
of paying this just and honest obligation. 

“We have Legal recourse but dislike using it because 
it will mean additional cost, etc., to your employee, and 
reiterate our feeling that the voluntary payment of this 
debt is more desirable to all concerned. 

“Thanking you in advance for any steps you 

55 may take in our behalf, and assuring you of our 
desire to reciprocate at any time, we beg to remain, 

“Yours verv trulv,” 

it looks like W. Brown, Regal Clothing Comuany” and 
over in the left left-hand corner the initials EMP, and at 
the bottom bearing the receipt stamp “Personnel Office 
Naval Research Laboratory Oct. 16, 1950”. 
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BY MR. DAVIS: 

Q Doctor Torpey, as the result of the receipt of that 
letter, did you call in the employee mentioned and dis¬ 
cuss this alleged debt with him? A Not personally, but 
following our usual personnel division procedure at the 
Laboratory, I transmitted that incoming letter to the 
head of our employee relations branch in the personnel 
division, and he prepared a letter—correction—he pre¬ 
pared a letter to Mr. Holt, copy of which went into 
Mr. Holt’s .jacket under date of 18 October, calling this 
letter from the Regal Clothing Company to Mr. Holt’s 
attention. 

MR. DAVTS: Do you have those letters, Mr. Willcher? 
Q (By Mr. Davis) I show you this paper, Doctor 
Torpey, and ask you if that is the letter to which you 
just referred, prepared by vour assistant? A Yes. 
That is it. 

56 Q And you say this was given or mailed by 
your assistant to Mr. Holt? A I don’t know T 

which method was followed, but it was either handed 
personally or sent to Mr. Holt by some employee of the 
employee relations branch. 

Q Was that done in pursuance of the letter of October 
13th sent you by Regal? A Yes, sir. 

MR. DAVIS: If the Court please I reoffer at this 
time Plaintiff’s Exhibit No. 6. 

* # # • 

MR. DAVIS: I understand you have admitted the 
exhibit. 

THE COURT: Yes, I have admitted it. You may 
read it. 

* • • • 

57 MR. DAVIS: I read now the letter Doctor 
Torpey has referred to, on the letterhead of the 

Navy Department, Naval Research Laboratory, Washing- 
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ton 20, D. C., dated 18 October, 1950. (Reads, as fol¬ 
lows:) 

“MEMORANDUM 
“From: Personnel Officer 
“To: Edward Holt 

“Subj: Indebtedness to Regan Clothing Co., Inc. 

“Ref: (a) Ltr from creditor dtd 

“1. Reference (a) has been received requesting the 
assistance of this activity in collecting a debt which 
your creditor believes due him. 

“2. While no action will be taken with regard to refer¬ 
ence (a), at this time, it should be emphasized that 
failure to honor your just debts may reflect adversely 
on your suitability for continued employment with the 
Navy. Each of the communications received from your 
creditors, is filed in your personnel folder and inevitably 
serves as part of the total record considered when per¬ 
sonnel actions of vital importance to you are taken. 

“3. If as a result of failure to meet your obligations, 
evidence is accumulated reflecting upon your suitability 
for continued employment, your removal may be effected. 
It is unquestionably in your interest to make immediate 
arrangements to settle this matter satisfactorily. 

58 (Signed) “W. G. Torpey.” 

• * * • 

Q (By Mr. Davis) As the result of sending this 

letter I have just read, which you say your assistant pre¬ 
pared, to Mr. Holt, did you request him in addition to 
come into the office for a personal consultation concern¬ 
ing this alleged debt? A My assistant did, Mr. Cox of 
the employees relations office. 

# • * * 

59 Q Doctor Torpey, Mr. Holt did give you an ex¬ 
planation about this matter, did he not? 

• * • • 
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60 THE WITNESS: According to the record 
which was made in ink notation by Mr. Cox, Mr. 

Cox records as follows: 

‘‘Mr. Holt savs neither he nor his family have ever 
entered Begal Clothing. Suit may be placed against 
Regal Clothing by him, Holt. Regal apparently made 
nuisance.” 

BY MR. WILLCHER: 

Q What is the date of that? A Signed “W. R. Cox, 
Employee Relations Officer, 10-20-50.” 

Q So, as early as October 20th, 1950, Mr. Holt con¬ 
templated a suit against the Regal Clothing Company, 
didn’t he? A According to thos notation which I have 
read, the statement is set forth here that suit may be 
placed against Regal Clothing Company by him. 

Q Your office accepted the explanation of Mr. Holt, 
did you not? A The Personnel Division sent to the 
Regal Clothing Company under the same date that the 
letter was sent from the Employee Relations Officer to 
Mr. Holt, a letter, a copy of which is in the jacket. It 
just indicates that “The employee, Mr. Holt, has been 
advised of your” (that is, the Regal Clothing Company’s) 
“communication regarding the claim, and informed that 
this matter should be given immediate attention. 

61 Since any agreement entered into between the 
creditor and debtor could not be recognized 

officially by the Department of the Navy, further action 
in this matter cannot be taken bv this activitv, inasmuch 
as this matter must be considered one between the 
creditor and the debtor. It is suggested that vou use 
whatever legal procedure may be found appropriate 
should further action be necessary to gain complete 
satisfaction.” 

And I signed the letter to the Regal Clothing Company. 

Q So far as your office was concerned, the matter 
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was dropped right then and there, wasn’t itf A For 
that occasion, yes. Yes, sir. 

* • * • 

62 A See, there were two letters of October 18th, 
1950, one to Mr. Holt, and one to Regal Clothing 
Company. 

Q As the result of Mr. Davis’ letter, those things 
remained in the file; is that right? A That is correct. 

Q Now, Mr. Holt’s position with your activity, I be¬ 
lieve you call it, has remained the same throughout all 
of this period of time, has it not? A Other than a pay 
increase, an automatic pay increase, so to speak, of 64 
cents a day, his employment has remained the same. So 
far as I know that is the only substantial change in Mr. 
Holt’s employment since 1950. 

Q That is a change for the better? A Yes, sir. 
This is a pay increase, a type of a so-called automatic 
pay increase. 

* • • * 


63 Redirect Examination 

# • • • 

65 MR. WILLCHER: I would like to have that 
document, Your Honor. 

THE COURT: Which one is that? 

MR. WILLCHER: The ink notation of Cox. 

THE COURT: All right. Mark that Defendant’s 
Exhibit 1 for identification, and you will be responsible 
for getting that back to Dr. Torpey. 

* * • * 

66 (Thereupon, the notation above referred to was 
marked Defendant’s Exhibit No. 1 and received in 

evidence as such.) 

* * • • 
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Mrs. Josephine C. Holt, 

• • • • 

Direct Examination 

Q Mrs. Holt, speak up, so we can all hear you. State 
your full name, please? A Josephine C. Holt. 

Q Are you related to your co-plaintiff in this case, 
Edward E. Holt? A His wife. 

Q His wife. When and where were you married, Mrs. 
Holt? 

* • • * 

67 A February 4, 1925. 

Q Where? A Alliance, Ohio. 

Q When did you first come to the District of Co¬ 
lumbia? 

* * * * 

A In February of 1949. 

Q And prior to that time, had your husband been in 
"Washington on temporary employment, to your knowl¬ 
edge? A Yes, sir. 

Q Where was the remainder of your family at that 
time while he was first working in Washington? A My 
family was with me in Ohio, other than when the boys 
were in service. 

« • • • 

Q What was your first address when you came to 
Washington? A 306 - 5th Street, Southeast. 

Q WTiat was your next address? A 319 Fifth 

68 Street, Southeast. 

Q That is where you live at the present time. 

Is that correct? A Y r es, sir. 

Q Are you and your husband buying the premises at 
319 Fifth Street, Southeast? A Yes, sir. 

Q When did you move in there? A In September, 

1950. 
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* • • * 

Q In 1950, how many of your children lived at home 
with you? 

• • • • 

A I had seven with me. 

Q Seven with you. Is your son, Edward, the 

69 oldest of your children? A Yes, sir. 

Q How old is he at the present time? A 
Twenty-seven. 

Q And he lived with you at 306 Fifth Street? A 
Yes, sir. 

Q After you and your family moved into 319 Fifth 
Street, the home which you are buying, did your son live 
with you at that address? A No, sir. He helped us 
move, and then he left. 

Q Has your son lived at 319 Fifth Street, Southeast— 
your son Edward? A No, sir. 

Q What is his middle initial? A J., Edward Joseph. 

Q Edward Joseph? A Yes, sir. 

Q Was he married in 1950? A No, sir. 

Q Mrs. Holt, at any time since your residence in the 
District of Columbia, have you ever been in the store 
known as the Regal Clothing Company, 711 Seventh 
Street, Northwest? A No, sir. 

Q Have you ever had an account, either for 

70 cash or credit at that store? A No, sir. 

Q Have you ever made any purchases at that 
store? A No. 

• • • • 

Q Directing your attention now to Saturday morn¬ 
ing, October 14th, 1950, were you home on that morn¬ 
ing? A Yes, sir. 

Q And did you receive any mail addressed to your 
home that day? A I received a special delivery letter 
that morning. 
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Q I show you Plaintiff’s Exhibits Nos. 4 and 4-A, and 
ask you if you can identify that as the special delivery 
letter you have just referred to 1 ? A Yes, sir. 

Q And did you open this letter? A Yes, sir. 

Q It was addressed to Edward and Josephine Holt? 
A Yes, sir. 

Q Where was vour husband at that time on 

71 that morning? 

• * • • 

* * * We were both in bed. The doorbell rang, and 

I went down to answer it. 

i • • i 

Q When you opened this letter, Exhibit 4, Mrs. Holt, 
was it folded as in this position as I hold it now? A 
Yes, sir. 

Q And the first thing that struck you were the words 
“Court Proceedings”? A Yes, sir. 

Q Did you call this letter to your husband’s attention 

that morning? A I took it up and gave it to him that 

morning right after I had opened it. 

Q At that time, did you owe the Regal Clothing Com¬ 
pany any money? A No, sir. 

• * # * 

72 Q Did there come a time later when you and 
your husband authorized counsel to defend the 

case pending in the Municipal Court against you and 
your husband? A Yes. 

Q Were you present when that case was ultimately 
disposed of before Judge Quinn? A Yes, sir. 

Q Was that case, to your personal knowledge, there¬ 
after appealed to the Municipal Court of Appeals for 
the District of Columbia? A Yes, sir. 

* • * • 

Q Now, Mrs. Holt, as the result of any publicity re¬ 
sulting from this appellate decision, has any notoriety or 
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embarrassment or humiliation attached to you in 

73 your daily activities? 

• • * • 

A Well, it has. been a great embarrassment to me 
Q (By Mr. Davis) In what respect? A Well, I am 
out in public to some extent, and when my name is men¬ 
tioned, I just—it is more or less a feeling that I have' 
that people have read the articles that were in the papers 
against us and— 

Q You say you are in public— 

MR. WILLCHER: I object. 

MR. DAVIS: I haven’t even asked the question 
THE COURT: She hasn’t finished answering your 
question. 

Q (By Mr. Davis) Had you finished that answer, 
Mrs. Holt? A Well, that it has been embarrassing. 

Q Are you finished with that answer? A Yes, sir. 
Q I believe you said a moment ago you are in public 
to some extent. What do you mean by that? A Well, 
I take a part on the School Board here, and my name is 
brought up. I usually take part in a society where my 
name is brought up, and through the papers, I just 
have the feeling that my name is— 

74 Q What is that society to which you refer—the 
name of the society? A Well, it is a church af¬ 
fair. I don’t like to bring it up in the Court room. 

Q Are you also a member of the Parent-Teachers 
Association of the Southeast section of the city? A I 
am on the School Board at the school my daughter at¬ 
tends. 

• • • • 

C ross-Examina tion 

# * • • 

75 Q No one has made any comments to you or 
said anything to you with is derogatory, arising 
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out of any of these letters that were sent to you, is that 
correct? A No one has said anything. 

• • • • 

MR. DAVIS: If the Court please, I would like to 
read in evidence further from Plaintiff’s Exhibit No. 1, 
the fact that on May 9th, 1951, the plaintiff in the Muni¬ 
cipal Court action filed a motion to set aside entry of dis¬ 
missal for want of prosecution with prejudice; the fact 
that that came on for argument on May 15, 1951, before 
Judge Quinn. The jacket shows this notation: “Motion 
to set aside entry of dismissal for want of prosecution 
with prejudice—Denied. Quinn, Judge.” 

Then on May 24, 1951, a formal Notice of Appeal was 
filed in this suit. “Notice is hereby given that Boyle 
Bros., Inc., plaintiff, appeals to The Municipal 
76 Court of Appeals for the District of Columbia 
from the judgment of this court entered on the 
15th day of May, 1951.” Signed, ‘‘Arthur L. Willcher, 
Jack Politz, Attorneys for plaintiff, 843 Investment Build¬ 
ing, Washington.” 

Then follows the lower court’s preparation of the rec¬ 
ord, and the final paper in this jacket is the mandate of 
the Municipal Court of Appeals, in this language: 

“THE UNITED STATES OF AMERICA, ss: 

“The President of the United States of America 

To the Honorable the Judges of the Municipal Court 
for the District of Columbia, 

“GREETING: 

“WHEREAS, Lately in the Municipal Court for the 
District of Columbia, before you or some of you, in a 
cause between Boyle Bros., Inc., a corporation, Trading 
as Regal of Washington, Inc., Plaintiff, and Edward Holt 
and Josephine Holt, Defendants, No. 512-868, wherein the 
order of the said Municipal Court entered in the above 
entitled case on the 15th day of May A. D., 1951, is as 
follows: 
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“ORDER APPEALED FROM 
“May 15, 1951 
“Judge Quinn 

“Motion to set aside entry of dismissal for want of 
prosecution with prejudice—Denied. (Miss Paniczko, Re¬ 
porter). “as by the inspection of the transcript of 
77 the record of the said Municipal Court, which was 
brought into the Municipal Court of Appeals for 
the District of Columbia by virtue of an appeal, agree¬ 
ably to the Act of Congress in such case made and pro¬ 
vided, fully and at large appears; 

“AND WHEREAS, the said cause came on to be heard 
before the said Municipal Court of Appeals on the said 
transcript of record, and was argued by counsel: 

“ON CONSIDERATION WHEREOF, It is now here 
ordered and adjudged by this Court that the judgment of 
the said Municipal Court, in this cause, be and the same 
is hereby, affirmed. 

“October 9, 1951. , ’ 

• * # • 

79 Mrs. Eleanor Pruitt Barry 

• * * * 

Q Miss Barry, will you state your full name to His 
Honor and the Jury? A Mrs. Eleanor Pruitt Barry. 

Q What is your occupation, Mrs. Barry? A I am 
Deputy Clerk of the Municipal Court of Appeals. 

Q Are you appearing today in response to a sub¬ 
poena duces tecum served upon the Clerk of the Munici¬ 
pal Court of Appeals? A Yes, sir. 

Q Do you have with you the appellate file on Case 
No. 1114? A Yes, I have. 

80 Q Entitled Boyle Brothers, Inc., Trading and 
doing business as Regal of Washington, Inc., versus Ed¬ 
ward and Josephine Holt? A That is right. 


Q Is this the complete file on the appellate record I 
have just identified? A Yes, sir. 

Q Does this show the disposition of the appeal taken 
from the Municipal Court judgment in that case? A 
Yes, sir. 

• • • • 

Q (By Mr. Davis) Your file has the judgment on the 
appeal and all appellate proceedings? A That is right, 

MR. DAVIS: I offer this in evidence at this time, if 
the Court please. 

MR. WILLCHER: I object to it, Your Honor. 
81 THE COURT: Let me see it. 

(The file was examined by the Court.) 

MR. WILLCHER: There is no question the case went 
to the Municipal Court of Appeals and was affirmed on 
appeal. 

THE COURT: Is that the only purpose? 

MR. DAVIS: I want to show from the file that the 
appellant in the case was the corporate defendant in this 
case. 

THE COURT: Is there any question about that? 

MR. WILLCHER: None, Your Honor. 

THE COURT: Why offer this voluminous file, if that 
is all you want to show? It has been stipulated. 

* • • • 

83 (Thereupon, the Municipal Court of Appeals 
file above referred to was marked Plaintiff’s Ex¬ 
hibit No. 10 for identification.) 

# • • * 

Q Miss Barry, I ask you to refer to your file and to 
further identify the plaintiff, or the appellant—strike 
that. In that case, was the trade name of the appellant 
Regal of Washington—Boyle Bros., Inc., trading as Regal 
of Washington? A It is Boyle Brothers, Inc., a cor¬ 
poration, trading as Regal of Washington, Inc., appel¬ 
lant. 
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• * * * 

83 Edward Joseph Holt 

• • • • 

Direct Examination 

m * * * 

Q Mr. Holt, will you state your full name for the 
record, please? A Edward Joseph Holt. 

Q How old are you, sir? A Twenty-seven, sir. 

Q Where do you live? A 35 Anacostia Road, North¬ 
east. 

Q What is your occupation? A Cleaner, spotter 
and manager of a cleaning plant. 

Q By whom are you employed? A Mrs. William 
Nuttall. 

• • • • 

84 Q How long have you been engaged in that 
business? A Since February, 1950. 

Q February, 1950? A That is right. 

Q Mr. Holt, have you ever purchased anything at the 
Regal Clothing Company? A No, sir. 

Q 711 Seventh Street, Northwest? A No, sir. 

Q Either for cash or on credit? A No, sir. 

Q Have you ever been in the store of the Regal Cloth¬ 
ing Company, 711 Seventh Street, Northwest? A No, 
sir. Never been in that store. 

Q Directing your attention to the early part of Sep¬ 
tember, 1950, where and with whom were you living 

85 at that time? A I was living with my mother and 
father, 306 Fifth Street, Southeast. 

Q And when they moved to 319 Fifth Street, South¬ 
east, did you move with them at that time? A No, sir, 
I did not. 

Q Have you ever lived at 319 Fifth Street, South¬ 
east? A No, sir. 
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Q Have you ever lived at 1217 Massachusetts Avenue, 
Southeast? A No, sir. 

• • • • 

Cross-Examination 

* • • • 


Q How about Mrs. Margaret Holt, did she ever pur¬ 
port to be your wife? A Yes, sir. 

• • # • 

87 Q (By Mr. Willcher) Do you recall an occa¬ 
sion when this young lady went to the Frank 

Jewelry Company and bought a ring and gave it to you? 
A Y’es, sir, I do. 

Q And Frank Jewelry Company came to you for that 
ring, and you eventually gave it back to them. Is that 
right? A Y"es, sir. 

• * • • 

88 Q October of 1952. Did you ever work at the 
Arundel Supply and Construction Company? A Yes, 
sir. 

Q When did you work there? A It wras November, 
November to January of—it just don’t strike me what 
year, offhand. It was the same year my father was em¬ 
ployed. 

Q November, 1949 to January, 1950? A I believe 
that is right. 

Q Did you ever live at 1345 East Liberty Avenue, Al¬ 
liance, Ohio? A At 1435. 

• • • • 

Q How about Doctor Harry Fox? A Yes, sir. I 
do. 

Q Do you know Doctor Harry Fox? A He admitted 
me at one time as a patient. 

• • * • 
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90 Q Do yon know where this person, Margaret 
Gray, or Margaret Holt, is at the present time? 

A Yes, sir. 

Q Where is she now? A She’s at home. 

Q Where is home? A 35 Anacostia Road, North¬ 
east. 

Q You have married Margaret Gray? A That is 
right. 

Q She is now Mrs. Edward Holt? A Right, sir. 

Q Is she in court today? A No, sir. 

Q Is she the same young lady who established credit 
in your name some time ago? A That was all settled. 
To my understanding, that was all settled. 

Q She is the young lady, however, who went to the 
Frank Jewelry Company and purchased the ring in your 
name, isn’t she? Is that right? A That is right. 

Q That was before you were married, wasn’t 

91 it? A Yes, sir. 

Q How long before you were married? A Ac¬ 
cording to dates, it was the year before. 

Q The year before? A I would say. 

Q And you know she purchased that ring in the name 
of Mrs. Edward Holt, do you not? A I knew it at the 
time that I returned it. 

Q Could you have her come to court, by telephone 
call? A I have no telephone available. 

Q No telephone available, but she is at home—she is 
not employed? A No, sir. 

Q Did she ever live at 1217 Massachusetts Avenue, 
Southeast? A Yes, sir. 

Q Do you know how long she lived at that address? 
A No, sir. I don’t. 

Q Were you keeping company at that time? A Par¬ 
don? 

Q Were you keeping company at the time Mrs. Mar¬ 
garet Holt, your present wife, was living at 1217 Massa¬ 
chusetts Avenue, Southeast? 
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• • t • 

A I was courting, I would say, yes. 

• • • • 

Redirect Eocamination 

* • * • 

Q Mr. Willcher was inquiring about a ring episode 
at the Frank Jewelry Company. Did you ever authorize 
or direct the person known as Margaret Holt to pur¬ 
chase a ring in your name or on your credit? A No, 
sir. 

Q And you say that the Frank Jewelry Company ulti¬ 
mately came to you concerning this ring? A That is 
right, sir. 

Q And you returned it to them? A That is right, 
sir. 

Q You have their receipt for that? A Yes, sir. 

Q Do you have it with you? A Yes, sir. 

Q May I see it? 

* * ♦ # 

MR. DAVIS: Will you mark this Plaintiff’s 
93 Exhibit No. 11 for identification? 

(Thereupon, the paper above referred to was 
marked Plaintiff’s Exhibit No. 11 for identification.) 

(Thereupon Plaintiff’s Exhibit 11 for identification 
was shown to and examined by counsel for defendant.) 

MR. WILLCHER: No objection. 

MR. DAVIS: I offer this receipt in evidence, if the 
Court please, as Plaintiff’s Exhibit No. 11. 

THE COURT: It is received. 

(Thereupon, Plaintiff’s Exhibit No. 11 vras received in 
evidence.) 

MR. DAVIS: Members of the Jury: This is a card, 
the front of which shows “Trinidad 7792 Franc Jewelers, 
Diamonds, Watches, Jewelry, S. L. Brothman, Manager, 
1125 H St., N.E., Washington, D.C.” and on the reverse 
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side of it: “We received from Edw. J. Holt 1 Man's 
Diamond Ring for Repossession, Acct. No. 2854 S. L. 
Brothman.” 

BY MR. DAVIS: 

Q Did you have any account with the Franc Jewelers 
at the time you returned that ring? A No, sir; never 
had. 

Q This ring, you say, was presented to you as a gift? 
A That is right, sir. 

Q When you ascertained the true facts, you re- 

94 turned it? A I did. 

• * • # 

95 Edward M. Carr 

* * • * 

Direct Examination 

# • # • 

Q Mr. Carr, will you state your full name to the 
Court and Jury, please? A Edward M. Carr. 

Q WTiat is your occupation? A Assignment Com¬ 
missioner, Municipal Court. 

* # m * 

Q How long have you been so employed? A About 
eighteen years. 

96 Q Were you the Assignment Commissioner for 
the Municipal Court for the District of Columbia 

during the year 1950? A I was. 

* • • • 

Q Mr. Carr, I show you Plaintiff’s Exhibit 1, which 
is the file in Municipal Court Case. No. 512868, Boyle 
Bros. Inc., a Corporation Trading as Regal of Washing¬ 
ton, Inc. versus Edward Holt and Josephone Holt, 

97 and ask you if you will examine that file and state 

when that action was calendared for trial? 

• • * • 
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Q What is the calendar number of that action, Mr. 
Carr? A This case has calendar number 8569. 

Q Is that the number which your office gives a Muni¬ 
cipal Court action? A Yes. 

Q Will you state when that action No. 8569 was cal¬ 
endared? A It was calendared January 10, 1951. 

Q What particular paper caused the calendar- 
98 ing of that action? A An order to calendar, filed 
January 10, 1951. 

Q And in addition to that—that is the blue card, is it 
not? A Yes. 

Q In addition, do you calendar an action unless it 
is at issue on the pleadings? A No. 

Q When was the notice of trial sent in that action? 
A Notice of trial was sent to the attorneys of record on 
April 21, 1951, calling the case for trial on May 7th, 
1951. 

Q And was notice of trial sent to both counsel for 
the plaintiff and the defendant in that case? A Yes, it 
was. 

• • • • 


99 George Wilson Vanderhoff 

• • # • 

Direct Examination 

• m • • 

Q Mr. Yanderhoff, will you state your full name for 
the record, please? A George Wilson Yanderhoff. 

• • • • 

100 

Q What is your occupation? A I am planner 
and estimator, Naval Research Laboratory. 

Q How long have you been employed at the Naval 
Research Laboratory in this city? A Since September, 
1943. 
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Q Do you know Mr. Edward E. Holt, the male plain¬ 
tiff in this action? A Yes, sir. 

Q Is he employed at the same base, that is, the Naval 
Research Laboratory? A Yes, sir. 

Q Directing your attention now to Friday, October 
13th, 1950, were you on duty that day? A Yes, sir. 

Q And in what capacity were you employed at that 
time? A At that time I was shop planner, working in 
the sheet metal shop. 

Q Did anything unusual occur with respect to Mr. 
Holt on Friday, October 13th, 1950 while you were on 
duty? A Yes, sir. 

Q Will you state, please, what it w^as? A I was 
in the shop office, in the sheet metal shop office 

101 along with some other employees, sitting at my 
desk, and Mr. Nightingale answered the telephone, 

and he called Mr. Holt over the public address system to 
come to the telephone, and when he did get there—it 
taken him about, oh, several minutes—he was working 
downstairs on the first floor at the time—and when he 
picked up the telephone, why, he seemed very much 
alarmed. Otherwise, I wouldn’t have even heard any of 
the conversation at all. 

Q You couldn’t hear the voice on the other end of 
the phone, could you? A Oh, no, sir. 

Q You could hear Mr. Holt? A I could hear Mr. 
Holt, yes. 

Q What did he state in your presence at that time 
over the ’phone? 

* • * • 

Q (By Mr. Davis) Will you tell us, Mr. Van- 

102 derhoff, what you heard Mr. Holt say at that time 
during that telephone conversation? A I heard 

Mr. Holt say ‘‘Regal Clothing Company?” He said ‘‘I 
have never been in your store.” He said “There must be 
some mistake some place” and for another minute of si- 
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lence, or a few seconds rather, and he said, “Well, yon 
know where I live.” He said “You had better come up 
to my house, and let’s straighten this up.” 

Q Was that the extent of what you heard that morn¬ 
ing? A That was the extent of the conversation. 

Q How many people were in the office at that time, 
Mr. Vanderhoff? A There was three, if not more. I 
don’t know if there were more or not. I don’t recall. 

• • • • 

103 Q Don’t say what Mr. Holt told you. But did 
information come to you which you learned from inde¬ 
pendent sources or from the press, concerning certain 
litigation between the Regal Clothing Company and Mr. 
and Mrs. Holt? A Yes, I did see an article— 

• * * • 

Q (By Mr. Davis) Have you personally heard 

104 any epitaphs or names applied to Mr. Holt— 

• • * • 

THE WITNESS: I have heard his fellow employees 
make remarks. 

Q (By Mr. Davis) To what effect? 

MR. WILLCHER: I object, as a conclusion. 

THE COURT: Sustained. WTiat did they say? 

• • • • 

A They have called him dead-beat; free rider, and 
names of that sort, in which I thought was in a joking 
way, but it didn’t seem to affect him that way. 

105 Q How long has that continued,—what you have 
just detailed? A Well, ever since the telephone 

conversation, so far as I know. 

* • # • 




65 A 


C ross-Exammation 
BY MR. WILLCHER: 

Q The remarks you heard were jokes, you thought? 
A They were presented in a joking manner, as far as 
I knew. 

Q You don’t feel any differently about Mr. Holt to¬ 
day than you did before this thing happened, do you? A 
Personally I feel a little bit different, yes. 

Q What difference do you feel? A Well, I don’t 
know. It puts just a little doubt in my mind, some way 
or other. 

Q That is as to what? A Well, I can’t pin it down. 
I don’t know what to say on that. 

* * * * 

107 Charles Morris Nightingale 

• • * * 

Direct Examination 
BY MR. DAVIS: 

Q Mr. Nightingale, will you state your full name for 
the record, please? A Charles Morris Nightingale. 

• * • • 

Q What is your occupation? A I am a lead- 

108 man, sheet metal shop. 

Q Explain what you mean by leadman ? A 
Leadman is a supervisor in the Government service. I 
am in the sheet metal shop of the Naval Research Labor¬ 
atory. 

Q How long have you been employed by the Navy De¬ 
partment, and particularly at the Naval Research Lab¬ 
oratory? A I have been employed by the Navy Depart¬ 
ment since 1941; at the Naval Research Laboratory since 
July, 1946. 
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Q Directing your attention to the month of October, 
1950, were you employed at the Naval Research Labora¬ 
tory at that time? A Yes, sir. 

Q And in what capacity? A At that time I was a 
coppersmith. 

Q Coppersmith? A Yes, sir. 

Q Do you know Mr. Edward E. Holt, one of the 
plaintiffs in this action? A I do. 

Q How long have you known him, sir? A I have 
knowm Mr. Holt since he first came to work at the Naval 
Research Laboratory. I would say approximately five 
years. 

Q Was he employed at the same building as you 

109 were in October, 1950? A Yes, sir. He was. 

Q Directing your attention to Friday, October 
13th, 1950, were you on duty that day? A Yes, sir. 

Q And on that day did anything unusual occur with 
reference to Mr. Holt while on duty? A Mr. Holt got 
a telephone call on that day, which was a little out of the 
ordinary. 

Q Who, to your knowledge, first received the phone 
call? A I took the phone call. 

Q And as the result of receiving the call, did you 
page or call in Mr. Holt? A I called Mr. Holt over the 
inter-communication system from where he was on the 
first floor. I called him up to the office on the second 
floor to answer the phone. 

Q Did he come up in pursuance of that call? A Yes, 
sir. 

Q Although you couldn’t hear the voice on the other 
end, could you hear Mr. Holt’s voice and the substance 
of his conversation at that time? A Yes, sir. I was 
very close to Mr. Holt, at the next desk. 

Q Will you tell us what you personally heard 

110 him say at that time? 

* • * • 






A Well, at first when Mr. Holt answered the phone, 
I didn’t pay any particular attention, but I noticed Mr. 
Holt said “Well, now, there must be some mistake. I 
don’t think you have the right party” or words, to that 
effect. And I begun to pay attention, and Mr. Holt con¬ 
tinued in the vein that whoever was talking to him didn’t 
have the party they thought they had, and that a mistake 
had been made. And Mr. Holt said “I am at work now. 
Can you send someone out to my house to straighten this 
thing out?” 

Q Was that the extent of what you heard at that time? 
A Well, as far as—that was the conversation. Yes, sir. 
As far as I know, Mr. Holt got a little bit hot under the 
collar, and he made it quite clear that the party—who¬ 
ever was talking, whatever they were talking about, they 
vrere not talking to the right party whatsoever, and he 
had no knowledge of what they were calling him about. 

Q Did you hear any woman’s name mentioned 
111 in the course of that conversation? A I heard 
Mr. Holt say “Well, that is my wife, yes. That is 
her name.” 

Q Now, Mr. Nightingale, as the result of that con¬ 
versation, did there come to you a little later on informa¬ 
tion concerning certain litigation between the Regal Cloth¬ 
ing Company and the Holt’s in the Municipal Court? A 
Well, there came no direct information to me, sir, but 
the word got around, the way it does, that Mr. Holt w^as 
involved in some sort of action with these people, and 
it was common knowledge that Mr. Holt— 

MR. WILLCHER: I object. 

THE COURT: Sustained. You have answered. 

• * * • 

Q (By Mr. Davis) Have you heard any of your fel¬ 
low workers call Mr. Holt any names as. the result of that 
phone conversation? 
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112 A I have heard Mr. Holt called a number of 
names. I have heard him called dead-beat, chiseler, 

and cheapskate. 

Q Have you heard any other mention made of Mr. 
Holt since this phone call, in line with any little ditty or 
song, at the Naval Research Laboratory? A There has 
been a little ditty of some sort that has been made up and 
sung during working hours, in Mr. Holt’s presence, for 
the purpose, I suppose, of kidding him along there. 

Q What was that ditty, sir? A Something concern¬ 
ing Regal, 711, pay your bill and you will go to heaven, 
or something or that sort. I couldn’t quote it. 

Q What effect did that have on Mr. Holt, to your 
personal knowledge, or what did he do as the result of 
it? A Well, Mr. Holt seemed to be changed quite a bit 
around his fellow workers. He has gotten to where he’s' 
not the same sociable person around any kidding that he 
used to be. 

# * * • 

113 Jack Politz 

• # # * 

Direct Examination 

MR. DAVTS: I might state, if Your Honor please, I 
am calling Mr. Politz as an adverse witness under the 
rules, being attorney for the defendant in this, action. 

Q State your full name for the record please? A 
Jack Politz. 

Q Your occupation, Mr. Politz? A Attorney. 

• • • • 

Q How long have you been a member of the District 
of Columbia bar? A Since 1930. 

Q Did you represent the Regal Clothing Company of 
711 Seventh Street, Northwest? A I did. 

Q Do you still represent them at this time? A I 
do. 
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Q How long have you been representing the 

114 Regal Clothing Company of 711 Seventh Street, 
Northwest? A I don’t remember the exact time, 

sir. 

Q Can you give us the approximate number of years? 
A I would say a number of years, sir, within, say, five 
years or so. 

Q Within five years or so, and you have represented 
them continuously, and still do, do you not? A That is 
correct, sir. 

Q Mr. Politz, I show you what has been identified 
as Plaintiff’s Exhibit 1, Municipal Court, and I direct 
your attention to the Bill of Particulars, and ask you if 
that is your signature on this Bill of Particulars? A 
That is, sir. 

Q And T show you the signature, “Reece Bowling”— 
what is that first name, Reece? A Reece. 

Q Will you state who is Reece Bowling? A Reece 
Bowling was an employee at that time of the store. 

Q Of the Regal Clothing Company? A Yes, sir. 

• • • • 

115 Q And as the result of this bill of particulars, 
sworn to, you filed this action, did you not? A 

Yes. 

Q And Civil Action No. 512868? A Yes. That is 
correct. 

Q You filed it on February 21st, 1950, is that correct? 
A That is correct. 

Q Will you examine this file, Mr. Politz, and advise 
the Court and Jury whether or not you ever issued any 
alias summons as the result of the non-service of the 
first bill of particulars? A I notice in the record here 
that the Marshal’s return said “B.A.” 

Q B.A. means bad address in Marshals’ parlance, does 
it not? A Could be. I am not sure as to what he 
meant by it. 




Q Most of your practice is in the Municipal Court, 
Mr. Politz? A Great part of it. 

Q You know the return by the Marshal means bad 
address ? A It could be. I don’t know what other mean¬ 
ing it could have. 

Q As the result of that, whether it means 

116 that or something else, did you ever issue an alias 
summons to locate the defendants, Edward and 

Josephine Holt, in connection with that particular action? 
THE COURT: Doesn’t the file speak for itself? 

MR. DAVIS: He has been subpoenaed to bring his 
own file. 

THE COURT: I mean this file. 

MR. DAVIS: This, file does not show any alias sum¬ 
mons. 

THE COURT: Any question about that? You have 
offered that in evidence, and it has been received. If 
there is no alias, there is no alias. 

BY MR. DAVIS: 

Q Mr. Politz, I show you a paper bearing the file 
stamp January 10, captioned Answer of Defendants. Did 
you receive a copy of that answer from me, sir? A I 
don’t remember, sir. 

Q Do you have your personal file with you on this 
case? A I have my file here, but I had given the file to 
Mr. Willeher, as far as I recall. 

Q Did you give your entire file to Mr. Willeher? A 
As far as I recall. 

MR. DAVIS: Do you have it, Mr. Willeher? 

MR. WILLCHER: I have all the files I can 

117 find. 

MR. DAVIS: I suggest we have his own file 
so he can give us the exact date. 

• * • * 

THE COURT: What is the problem that seems to be 
taking all this time? Is it whether or not Mr. Politz 




received a copy of the affidavit of defense? Is that the 
only question? 

MR. DAVIS: Yes. 

THE COURT: Is there any dispute about it, gentle¬ 
men? 

MR. WILLCHER: I have a copy here, Your Honor. 
THE COURT: And you got it from Mr. Politz’s file? 
MR. WILLCHER: Yes. Mr. Politz gave it to me. 
THE COURT: Is there any dispute about it? 

MR. WILLCHER: None, that I know of. 

THE COURT: Do you stipulate that he received it? 
MR. WILLCHER: Yes. 

• # * * 

Q As the result of the filing of that affidavit of de¬ 
fense, this action was calendared on or about Jan- 

118 uary 15th, was it not, sir? A I wouldn’t know, 
sir. 

# • • * 

Q Mr. Politz, after the receipt by you of the affidavit 
of defense in this case, setting forth the fact that Mr. 
and Mrs. Holt had never been in your client’s store and 
had no account, either cash or credit, what investigation, 
if any, did you make to verify or disprove those facts? 
A All I did was to refer it to the store, sir. 

Q You referred it to the store? A That is all, sir. 
Q Now, did you receive a notice of trial card on or 
about April 21st from Mr. Carr? A I don’t remember 
the date, sir, but I know there was a date set for trial. 

Q And you received that notice approximately three 
weeks before the trial date? A I couldn’t answer 

119 that question, sir. I know I was there on the date 
the ease was set for trial. 

Q If I refreshed vour memory with the date, May 7th, 
would that refresh your recollection as to the date of 
trial? A I am sorry, it does not refresh my recollec¬ 
tion. I wouldn’t know the date, sir. 


Q Do you recall going in court prepared for trial? A 
I remember going to court. 

Q Did you have any witnesses with you on that morn¬ 
ing? A Yes, I believe I did. 

Q How many? A To the best of my recollection, 
one that I remember. 

Q You had two, did you not? A I may have. I 
don’t remember, Mr. Davis. 

Q Will you give us the name of the one you do re¬ 
member? A I believe Mr. Elkins was there. He, I re¬ 
member. 

Q You also had a lady present with you in court that 
morning, did you not? A May have. I am not sure. 

Q And that is the same lady who swore to the bill of 
particulars in this case? A I don’t remmeber, Mr. 
Davis. 

Q You don’t remember? A No, sir. 

120 Q Do you have more than one lady at Regal 
who worked on these cases? A Yes, sir—at that 

time. 

Q Do you recall whether or not the case was reached 
for trial shortly after ten o’clock on May 7th? A I 
don’t remember the time, but I know it was reached. 

Q Did you see Mr. and Mrs. Holt in the Assignment 
Commissioner’s office that morning? A I may have. I 
don’t recall very vividly about it, but I remember seeing 
them in the court room. 

Q Don’t you recall, Mr. Politz, the case w T as not 
reached that morning, because there were no judges, 
available; we waited until 12:30, and then we were in¬ 
formed to return at 1:30? A I don’t remember that. 

Q Do you recall it being assigned to Judge Quinn for 
trial? A I don’t remember the time, but Judge Quinn 
was the Judge. 

Q At that time did you proceed to put on the plain¬ 
tiff’s case? A No, sir. 
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Q Why? A Before the trial commenced, Mr. 

121 Elkins came over to me and stated these were not 
the people we had sued, that the people we had 

sued were young people- I first asked the Court for a 
court reporter, and then informed His Honor that these 
were not the people we had sued, that it would be foolish 
on my part to proceed in the trial of a case against 
people we had not sued, because it was a question of 
proving a conditional sales contract, and since these were 
not the people whom I was informed had made the pur¬ 
chase, therefore, we could not proceed, and so I informed 
the Judge. 

Q As the result of your appearance and the defend¬ 
ants’ appearance before Judge Quinn, what was the dis¬ 
position of the case? A His Honor insisted these people 
were here, that we should proceed, and I told His Honor 
we could not, these were not the people we had sold the 
merchandise to, and these were not the defendants we 
had sued. 

Q The case was dismissed for want of prosecution, 
with prejudice? A I do not remember his disposition. 
I know the case was disposed of. 

• * • • 

Q (By Mr. Davis) Did you communicate that 

122 information to your clients,—the disposition of that 
case? A Mr. Elkins was right there at the time 

when the case was disposed of. 

Q What was Mr. Elkins’ capacity at that time? A I 
believe Mr. Elkins was the manager of the store, if I 
recall correctly. 

Q Manager of the store. Did you subsequently file 
a notice of appeal of the action taken by Judge Quinn on 
that case? A Yes, sir. I believe I did. 

Q Did you personally pay the five dollar notice of 
appeal fee out of your own pocket? A I don’t remem¬ 
ber that. 
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Q Yon don’t usually do that, do you? A I could. 
After all, it is a retainer client. I could advance the cost 
and be reimbursed. 

Q Do you remember what you did in this case? A I 
do not. 

Q You appealed the decision of Judge Quinn? A 
The record shows so. 

Q Did you do so at your own initiative, or at the 
direction of your client? 

MR. WILLCHER: I object. 

THE COURT: Overruled. You may answer. 

A The matter was discussed with my client. 

123 Q How is that? A The matter was discussed 
with my client. 

Q Your client directed you to appeal Judge Quinn’s 
decision? A I was told to appeal. 

Q By whom? A By my client. 

• • # • 

124 Vincent Addison Cosimano 

• • • • 

Direct Examination 
BY MR. DAVIS: 

Q State your full name for the record, please? A 
Vincent Addison Cosimano. 

• • • • 

Q What is your occupation, Mr. Cosimano? A Ma¬ 
chine operator. 

Q By whom are you employed? A Naval Research 
Laboratory. 

Q How long have you been connected with the Naval 
Research Laboratory? A Eight years. 

Q Were you on duty at the Naval Research Labora¬ 
tory on Friday, October 13th, 1950? A Yes, sir. 
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Q By the way, do you know Mr. Edward E. Holt, one 
of the plaintiffs in this action? A Yes, sir. 

Q How long have you known him, sir? A Oh, I 
would say about four years. 

125 Q What, if anything unusual, occurred on Octo¬ 
ber 13th, 1950, involving Mr. Holt, to your personal 

knowledge? A Well, on that particular afternoon, I was 
sitting in the office. I had some records on my desk I 
was studying, and he got a telephone call. He walked 
into the office. He set down and picked up the phone. 
While he was talking, he said “Regal Clothing Com¬ 
pany?”— 

MR. WILLCHER: I object, Your Honor. 

THE COURT: Overruled. 

Q (By Mr. Davis) Proceed. A He said “Regal 
Clothing Company?” He says “Why, what do you want 
with me?” And then during the course of the conversa¬ 
tion he said “I am sorry. I think you might have the 
wrong Mr. Edward Holt. I have never been in your 
store in my life.” 

Q What further did he say? A He said he would 
appreciate it if they would send an investigator around 
to his home to talk to him. 

Q Was there anything else said to your personal 
knowledge? A Not that I can recall. 

Q Wasn’t any mention made during that conversation 
of a woman’s name? A Oh, yes, sir. That is right. 
Yes, sir. 

Q Tell us about that, sir? A Well, they ap- 

126 parently asked him if his wife’s name was Jose¬ 
phine. He said yes, it was. 

Q Mr. Cosimano, as the result of that call—I mean 
that and what may have happened subsequently, have 


you ever heard Mr. Holt called any names by your fellow 
workers? A Yes, sir. 

Q Well, do you remember— A Yes, sir. 

Q What you have heard him called! A Well, dead¬ 
beat; * # # 

• • • • 

Q (By Mr. Davis) Have you ever heard of any little 

poem or ditty sung by your fellow workers with relation 
to Mr. Holt? 

• • • i 

A Yes, sir. 

Q What have you heard in Mr. Holt’s presence, 

127 or in talking to him? A Well, a little ditty about 
Regal Clothing Company. 

• • • * 

THE WITNESS: It is a little ditty about the Regal 
Clothing Company. I don’t recall the words too well. It 
is something like “Seven eleven; pay your bills and go to 
heaven”, something like that. I don’t recall the words. 
BY MR. DAVIS: 

Q Was that sung in the presence of Mr. Holt, to your 
knowledge? A Yes, sir. 

Q What was his reaction to those remarks and the 
singing of that little ditty? A His general reaction was 
just disgust, and he would walk away. 

Q How long has that been continuing, to your knowl¬ 
edge, Mr. Cosimano? A Quite some time. 

♦ • • • 

128 Mary Grace Bassett 

• • • • 


Direct Examination 
BY MR. DAVIS: 

Q Miss Bassett, will you state your full name for the 
record, please? A Mary Grace Bassett. 
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Q What is your occupation? A I am a reporter for 
the Washington Daily News. 

Q Are you appearing today in response to a subpoena 
duces tecum served upon the Washington Daily News, a 
corporation, particularly upon Mr. Johnson? A Yes. 

Q To bring the volume containing the publications of 
your paper for October, 1951? A Yes, sir. 

Q Do you have those with you? A Yes, sir. 

129 That is the brown volume you have in your hands. 

Q I will ask you if you can identify this vol¬ 
ume? A Yes. That is the October, 1951 bound volume 
of the News, taken from the files of the Washington 
Daily News. 

Q I direct your attention, Miss Bassett, to the news 
item in the upper left-hand page. Was that an item 
appearing in the October 10, 1951 issue? A Yes, it 
was. 

MR. DAVIS: Mr. Willcher, have you seen this? 
(Shows to counsel) I offer this in evidence. 

# * • • 

130 THE COURT: On what theory is your lawsuit 
based? 

MR. DAVIS: Malicious abuse of process. 

• • # • 

131 THE COURT: Well, I will let it go in. You 
may read it to the jury. You have your objection. 

(Thereupon, clipping of news item above referred to 
was marked Plaintiff’s Exhibit No. 13 and received in 
evidence as such.) 

(Thereupon, the following proceedings were had in the 
hearing of the jury:) 

MR. DAVIS: Ladies and gentlemen: I am reading 
into evidence at this time from an article appearing in 
the October, 1951 publication of the Washington Daily 
News, page 14 of the issue of Wednesday, October 10, 
1951. (Reads, as follows:) 
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“Clothing Company Loses Suit 

132 “Appeals Court Raps Collection Tactics. 

“The Municipal Court of Appeals has given the 
back of its hand to the Regal Clothing Co. for using 
high-pressure collection tactics, on Mr. and Mrs. Edward 
Holt, of 319 Fifth-st s.e. 

“In upholding a lower court decision to throw out the 
company’s collection proceedings against the Holts, the 
three-man judge issued a scathing condemnation of collec¬ 
tion practices. 

“The judges objected to these techniques: 

“WHOTE HIS BOSS 

“Sending a note to Mr. Holt’s employers, asking them 
to help convince Mr. Holt he should pay up (the Holts 
claimed they didn’t owe the $127.75, that they had never 
even been in the store.) 

“Sending the Holts a ‘formidable court-like paper’ an¬ 
nouncing that a suit would be filed. 

“Telling the Holts that the court costs would be $25 
(flat fee fixed by the court is only $1.75.) 

“Telling the Holts that a judgment in the company’s 
favor had been awarded bv Municipal Court (it had not.) 

“REPREHENSIBLE 

“The appeals court decision said, ‘We cannot too 
strongly condemn the type of extra-judicial collection 
practices which have been resorted to in this case. 

133 “Reporting to an employer that an employee re¬ 
fuses to pay a just debt is a serious step; report¬ 
ing it falsely is reprehensible. 

“Frightening a layman with papers deliberately pre¬ 
pared to look like court documents is, to use a mild term, 
improper. Reporting that one has a court judgment and 
threatening to enforce it by attachment when no such 
judgment is in existence is not only an underhanded tac¬ 
tic, but a brazen affront to the dignity of the court in¬ 
volved.’ ” 

• • • • 
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Q (By Mr. Davis) (Continuing) I ask you if the 
article appearing on page 14 in the upper left-hand cor¬ 
ner, appeared in your paper in the issue of October 19th, 
1951? A Yes, it did. 

THE COURT: Do we have to go through this rig¬ 
marole? Is there any dispute that is the News and it 
appeared in it? 

MR. DAVIS: I offer this in evidence. 

MR. WILLCHER: I object. 

THE COURT: Overruled. 

134 (Thereupon, clipping of news item above re¬ 
ferred to was marked Plaintiff’s Exhibit No. 12 and 
received in evidence as such.) 

MR. DAVIS: Ladies and gentlemen, this is the sec¬ 
ond article appearing in the Washington Daily News, 
Friday, October 19th, 1951, which reads as follows: 
(Reads) 

“TWO MR. HOLTS? 

“CLOTHING COMPANY SAYS ITS COLLECTION 
TRY WAS MISTAKE 

“The Regal Clothing Co., whose bill-collecting methods 
are being investigated by a special committee of Munici¬ 
pal Court judges, said today the whole thing was a mis¬ 
take. 

“The committee—unusual because there is no actual 
case before the judges—was formed after the Municipal 
Court of Appeals handed down a decision nine days ago, 
in which it described certain practices of the store. 

“The Appeals Court said Regal, of 711 Seventh-st nw: 

“Wrote the Naval Research Laboratory, saying Eds 
ward Holt, 319 Fifth-st se, owed Regal’s $127.75 and 
asked the lab to urge him to pay up. Mr. Holt works in 
the lab’s sheet metal shop. 

“Sent Mr. Holt a ‘formidable court-like paper’ saving, 
‘FINAL NOTICE BEFORE SUIT, STATE OF*DC, 
CITY OF Washington, Regal Clothing Co., etc., creditor, 
vs. Edward and Josephine Holt. . . . Take notice that 



80 A 


the above-named creditor claims that you are in- 

135 deb ted to him in the sum of $127.75 . . .’ and that 

. . unless you remit to Regal . . . suit will forth¬ 
with be brought.’ 

“Said in the document that Mr. Holt would have to 
pay the court charges of $25. The fixed court fee would 
have been $1.75. 

“Wrote the Holts that Municipal Court ‘has awarded 
us a judgment against you which is now filed with the 
Court Clerk. Shall we go ahead and file a garnishment 
(order) against your salary?’ 

“There had been no such judgment. 

“Mr. Holt testified that he’d never brought anything 
from Regal, and had never been in the store. 

“The store’s attorney, Jack Politz, asked the court to 
throw out the case, and the court did. 

“Mr. Politz said the store ‘had never sued the people 
who appeared in court’, and apparently some other Mr. 
Holt is involved. He said the store is ‘willing to show all 
the records in this, case.”’ 

• • • • 

136 MR. DAVIS: Will you call Mr. Gosnell? 

THE COURT: Is this a newspaper reporter? 

MR. DAVIS: Yes. 

THE COURT: I see Mr. Holt has clippings. Can’t 
you show them to counsel? I am sure they will agree 
they are clippings, rather than bring these people in. 

MR. WILLCHER: I will stipulate that. 

MR. DAVIS: They wouldn’t do it at pre-trial, if the 
Court please. I tried to get them to stipulate, but they 
wouldn’t. 

THE COURT: Will vou stipulate them now? 

MR. WILLCHER: Yes, sir. We will stipulate them 
over the same objection. 


81A 


137 THE COURT: There is no question as to their 
authenticity? 

MR. WILLCHER: No, sir. 

THE COURT: They are received. 

(As previously noted, Plaintiff’s Exhibits Nos. 12 and 
13 were received in evidence.) 

THE COURT: Let’s go on, Mr. Clerk. Give them 
one, and let them start reading these things. 

MR. DAVIS: Will you mark this Plaintiff’s Exhibit 
No. 14? 

THE COURT: Received. You don’t have to make a 
ceremony about offering a document into evidence. 

(Thereupon, the news clipping above referred to was 
received in evidence as Plaintiff’s Exhibit No. 14.) 

MR. DAVIS: Ladies and gentlemen of the jury: This 
is Plaintiff’s Exhibit No. 14, an article appearing in the 
Washington Evening Star under date of October 10, 
1951. (Reads Plaintiff’s Exhibit No. 14 to the jury.) 

Without reading all of these into the record and mak¬ 
ing the record too voluminous, I will offer these other 
articles from other papers, in a similar vein, 

138 namely, the Post and Times-Herald. 

MR. WILLCHER: I make the same objection. 

THE COURT: Same ruling. 

(Thereupon, newspaper clippings above referred to, 
were marked, respectively, Plaintiff’s Exhibits Nos. 15 to 
22, inclusive, and received in evidence.) 


Edward Ernest Holt, 

Redirect Examination 
BY MR. DAVIS: 

Q Mr. Holt, can you give us the exact amount of the 
expenses you incurred in the Municipal Court proceeding 
about which we have been inquiring? A The court 
costs, or my attorney fees? 
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Q The court costs first. Do you have any re- 

139 ceipts? 

THE COURT: Didn’t he testify Friday that he 
paid five hundred dollars attorney fees and fifteen dollars 
and some cents court costs? 

MR. DAVIS: Yes, sir. He has receipts for those. 
I want to offer them in evidence. 

THE COURT: There is no dispute. 

MR. DAVIS: Very well. 

THE COURT: I can’t understand paying $500 to 
defend a $127.75 lawsuit. That is what he has testified 
to. If you w'ant to break it down, you may do it. 

* • * • 

140 Samuel H. Elkins, 

• • * # 


BY MR. DAVIS: 

Q Mr. Elkins, did you attend the Municipal Court 
hearing before Judge Quinn on May 7th, 1951? A I be¬ 
lieve I did. 

Q In company with your attorney, Mr. Politz? A 
That is right. 

141 Q What is the name of the lady who was with 
you at that time? A I don’t recollect any lady 
being with me at that time. 

Q Didn’t you have an employee of the store present 
with you and Mr. Politz on that day? A To the best of 
my recollection I don’t remember anybody being with 
me. 

Q Did you have an employee at that time named Reece 
Bowling? A Reece Bowling? We had an employee at 
that time, but I don’t remember her being in court with 
us at that time. 

Q You don’t remember any lady being present? A I 
do not, to the best of my recollection. 


Q Now, Mr. Elkins, Boyle Brothers in 1950 and 1951 
owned and operated the premises and the business known 
as the Regal Clothing Company, 711 Seventh Street? A 
I don’t know that they did. 

Q You were the general manager, were you not? A 
I was the manager, but I didn’t know Boyle Brothers 
owned the company. I had no knowledge of that. 

Q Didn’t you on literally hundreds of occasions file 
suits for claims? A I never filed a claim in all the time 
I was there. 

Q Pardon? A I never filed suit for a single 
142 claim in all the time I was there. 

Q Didn’t your attorney, Mr. Politz, file a num¬ 
ber of claims on behalf of Boyle Brothers, Trading as 
Regal Clothing Company, for debt due your company? 
A He could have. 

Q Don’t you know that to be a fact? A No, I do 
not, because I am not the credit manager. I am the 
manager of the store, but I have nothing to do with the 
credit department. 

Q Did Boyle Brothers own more than one store at 
that time in Washington? A I wouldn’t know. 

• • • • 

146 MOTION FOR DIRECTED VERDICT 

ON BEHALF OF THE DEFENDANT: 

147 MR. WILLCHER: 

• * * • 

I assume the plaintiff has introduced all the evidence 
available, and I would like to renew our motion for a 
directed verdict at this time. 

• * • • 


RULING OF THE COURT 

THE COURT: Well, Mr. Davis, as I said to you, I 
feel that vour clients have been badlv used at the hands 
of this defendant. Of course, I cannot understand any 


84 A 


rational person paying $500 to defend a $127 lawsuit, 
unless there is some principle involved, and so far as I 
can see there is no principle involved in this case. 

148 I feel quite certain that if nothing had been done 
in the appellate tribunal the result would have 

been the same so far as Mr. and Mrs. Holt are concerned. 
But I felt they had been badly used by these oppressive 
and burdensome collection tactics and procedure. I came 
down here Sunday and I searched the authorities to find 
some legal basis by which this case could be sustained, 
and I studied it seriously, and I had research done. That 
was the reason on Friday, because I say it differently, 
that I urged you to do all you could to show me the way. 
But you have not done so, and I am obliged to direct a 
verdict. 

MR. DAVIS: Your Honor asked me to get— 

THE COURT: I don’t think you could do any better 
than I could, and I couldn’t find the wav. 

MR. DAVIS: Your Honor’s question was to find au¬ 
thority on the question of punitive damages. 

THE COURT: That was one thing, but I was very 
vigorous and emphatic in my statement to you, and I 
hoped you would understand that I was in grave doubt, 
and I wanted assistance, if there was a way, but I can¬ 
not find it, and I am obliged to direct a verdict. 

MR. DAVIS: On the question of damages? 

THE COURT: No, on everything. 

MR. DAVIS: I am bound by Your Honor’s discretion. 
THE COURT: What is that? 

149 MR. DAVIS: I am bound by Your Honor’s dis¬ 
cretion and decision, but I think the evidence in the pres¬ 
ent posture certainly calls for a defense, if there be one. 

THE COURT: Well, I will give a statement for the 
jury, in which my views will be fully set forth, so that 
you will have my views in shape for the Court of Appeals. 
I will give my view’s fully. Bring the jury in. 

• • * • 
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Directed Verdict By the Court for the Defendcmt: 

THE COURT: Members of the Jury: The plaintiffs 
had several grounds on which they seek to recover dam¬ 
ages. The defendant has moved for a directed verdict, 
contending as a matter of law that none of these grounds 
permits recovery under the law. That raises a legal 
question, where the Court assumes everything that has 
been presented by the plaintiffs is true, and gives them 
the benefit of every reasonable inference. 

Now, the law is that no matter how reprehensible a 
defendant’s conduct may be, as the defendant’s conduct 
in this case appears to me to be, there must be a legal 
basis before recovery may be had. 

The first ground of the plaintiffs’ claim is slander, 
which is verbal defamation, growing out of the 
150 defendant’s telephone call. 

The second ground is libel, which is written defa¬ 
mation, growing out of the letter to the plaintiff’s em¬ 
ployer, or chief in his bureau. 

The third ground is libel, growing out of the demand 
crudely simulating a court paper, which was received at 
the plaintiff’s home, and the later demand received at his 
home, falsely stating that a judgment had been taken 
against the plaintiffs. 

Now, as I say, although the defendant’s conduct is not 
to be condoned, the authoritative decisions of the Court 
of Appeals of this jurisdiction, which govern me, hold 
that such communications are not actionable so far as 
libel and slander are concerned, unless the plaintiff is in 
a business, where his credit is essential to success, or un¬ 
less he shows special damages. The plaintiffs are not in 
any such business, and they have not showm special dam¬ 
ages. 

In addition, aside from the letter to the plaintiff’s 
employer or chief of his division or agency, there is no 
evidence that the defamatory statements w T ere uttered to 
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third persons, which is the prerequisite to an action for 
libel or slander. 

Plaintiffs also claim gross abuse of the court’s process, 
but they cannot recover under that ground, or rather, 
upon that ground, because that presupposes the 

151 use of the court’s process to accomplish some col¬ 
lateral end, which is not present here. 

Neither is the claim one for malicious prosecution, be¬ 
cause that requires under the governing authorities of 
our Court of Appeals a showing of special damages not 
usually incident to the bringing of a suit, such as the ar¬ 
rest of the plaintiff, seizure of his property, or the like. 
The only showing of special damage in this case is the 
payment of a $500 fee and $15 in court costs. Such 
claim is incredible to me, but that is the testimony, as I 
cannot believe a rational man would pay $500 to defend 
a $127 claim, unless some principle was involved, and I 
see no principle involved in this case so far as the plain¬ 
tiffs are concerned. This was simply the defense of a 
groundless suit, and the payment of a fee is not damage 
not usually incident to the defense of a lawsuit, and, 
therefore, the element of special damage required by the 
law is not present. 

Now, the reason for the law being as it is on this point 
—and I think I should explain that to you so that you 
will not have a bad opinion of the law—is that, while it 
desires to protect persons from groundless suits, that de¬ 
sire does not out-weigh the necessity for keeping the 
doors of the court open to persons who "wish to assert 
claims without fear that if they should lose, they would 
be compelled to defend a suit for having brought one 
which w’as not sustained. If such w’ere the case, it 

152 would take a person of great courage to risk as¬ 
serting a claim. 

Of course, the law has to treat all persons alike, and 
sometimes in its application it seems to do an injustice, 
but that is the purpose. We pay for living in a civilized 
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society, where the government is one of laws, and not of 
men, where all are treated alike under the law. 

Now, I am not condoning these collection practices of 
the defendant. I am simply deciding a question of law 
which it is my duty to decide under the law. The correc¬ 
tion of these practices is not one that can be accomplished 
in this lawsuit. It seems to me that the correction lies 
in action by the Municipal Court, or by the Bar Associa¬ 
tion, or the Better Business Bureau to take up and seek 
legislation necessary for its correction, if it is necessary. 

You are, therefore, directed to return a verdict for the 
defendant. Will vou take the verdict, Mr. Clerk! 

THE DEPUTY CLERK OF THE COURT: The mem¬ 
bers of the jury will please rise. By direction of the 
Court in this case, your verdict in the case of Edward 
and Josephine Holt versus Boyle Brothers, Inc., trading 
and doing business as Regal of Washington, Inc., is for 
the defendant; and that is your verdict, so say you each 
and all. That is all. 

(Thereupon, the proceedings in the above cause were 
concluded.) 
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STATEMENT OF QUESTIONS PRESENTED 

I. 

Is there an abuse of civil process where there is no 
ulterior purpose in the institution of a civil action other 
than to collect the debt claimed therein, and, where the 
process has not been used? 


II. 

Is there a malicious prosecution of a civil action where 
there is no arrest of the person or attachment of the 
property, no special damage and no express malice shown, 
but at the most a denial by the Appellants that they 
are indebted to the Appellee? On such a situation, is not 
the institution and prosecution of such action privileged? 



TABLE OF CONTENTS 
Subject Index 

page 

STATEMENT OF QUESTIONS PRESENTED Flyleaf 

COUNTER-STATEMENT OF THE CASE. 1 

SUMMARY OF ARGUMENT. 2 

ARGUMENT . 3 

REPLY TO APPELLANTS ARGUMENT. 7 

CONCLUSION . 9 

Miscellaneous Citations 

COOLEY, TORTS (3rd Ed.) 355. 5 

Table of Cases 

CLARK v. ASSOCIATED RETAIL CREDIT MEN, 

70 App. D.C. 183, 105 F(2d) 62. 7,8 

HALL v. FIELD ENTERPRISES, 94 A. (2d) 479. 3 

ITALIAN STAR LINE v. U. S., 53 F(2d) 359, 80 

A.L.R. 576 . 

LEE v. DUNBUR, 37 A (2d) 178. 

t TiTTTrri'n __ TA^irrcn o-o tti nno r i * _n n ox 


MELVIN v. PENCE, 76 U.S. App. D.C. 154; 130 

F(2d) 423 . 6 

PECKHAM v. UNION FINANCE CO., 60 App. D.C. 

104; 4S F(2d) 1016. 6 

SLAUGHTER v. NOLAN, 41 S.D. 134; 169 N.W. 232 4 

STATE OF WISCONSIN, ex rel ARTHUR B. 
WALLING v. DANIEL W. SULLIVAN, 154 

A.L.R. S41: 245 Wise. 180; 13 N.W.(2d) 550. 3 

THOMAS v. TAYLOR, 32 S.Ct. 403; 224 U.S. 73; 

56 L. Ed. 673. 7 



















Hm&ii States (knurl at Appeals 

For the District of Columbia Circuit 


No. 11,785 
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vs. 

Boyle Brothers, Inc., A corporation, Trading & doing 
business as Regal of Washington, Inc., A corporation, 

Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

The statement of the case filed by Appellants is overly- 
long and clouds the issue involved. The basic facts are 
that the Appellee wrote letters to Edward Holt and 
Josephine Holt and filed an action in the Municipal Court 
to collect an alleged debt. 


Service of process in such action was never made on 
the defendants nor upon Appellants, the persons who 
ultimately filed an appearance therein. At trial the Ap¬ 
pellee notified the Court that the persons appearing as 
defendants were not the persons sued. 

Upon the refusal of the Appellee to proceed against 
them, the Court dismissed the action for w^ant of prose¬ 
cution. An appeal to the Municipal Court of Appeals 
was taken from this order and the order was affirmed 
on appeal. 

No attachment w’as issued against the property of the 
Appellants nor were they arrested nor in anywise was 
their property interfered with. 

SUMMARY OF ARGUMENT 
1 

There can be no abuse of process unless process has 
been issued against a person to accomplish some end 
that the process was not designed to accomplish, or which 
causes a person to do something which he was not legally 
obligated to do. 

In the present case, no process was issued against Ap¬ 
pellees, but if it were, then it was not to accomplish 
an ulterior end, nor did the Appellees do anything they 
were not legally obligated to do. Furthermore, the Ap¬ 
pellants suffered no damage. 

n. 

There was no malicious prosecution shown as the Ap¬ 
pellants were not arrested nor their property attached, 
nor special damage shown, nor was there any malice 
shown. 




ARGUMENT 


The complaint of the Appellants was predicated upon 
slander, libel and malicious abuse of process. At the 
outset of the action, the Court directed a verdict on the 
issues of slander and libel. From this order, no appeal 
has been taken. 

During the course of the trial, the Appellants stated 
they relied upon the theory of malicious abuse of process 
to sustain their claim (J. A. 77A): 

“The Court: On what theory is your lawsuit based? 
“Mr. Davis: Malicious abuse of process.” 

The only legal action in this proceeding was the filing 
of a lawsuit in the Municipal Court and the issuance of 
a summons which was never served on the Appellants. 
There was an appeal taken from an adverse decision, 
which can hardly be called process. 

It is self-evident that in order that there be an abuse 
of civil process, process itself must exist. Process is the 
means of compelling a defendant to appear in court after 
the suing out of the original writ in civil cases. 

State of Wisconsin ex rel Arthur B. Walling v. 

Daniel W. Sullivan, 154 ALR 841; 245 Wise. 

180; 13 N.W. (2d) 550. 

The very gravaman of abuse of process is compulsion. 
In other words, it means using the processes or instru¬ 
ments of court to require the party against whom it is 
used to do something he could not legally be compelled 
to do. 

“• • * the right to charge an abuse of process 
arises when there has been a perversion of court 
processes to accomplish some end which the process 
was not intended by law to accomplish, or which 
compels the party against whom it has been used 
to do some collateral thing which he could not legally 
and regularly be compelled to do * * 

Hall v. Field Enterprises, 94 A. (2d) 479. 
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In the present case, the Appellants at no time were 
required or compelled to appear in court or to protect 
themselves, since they were never served with process. 
The Appellants rather, voluntarily appeared and accepted 
service, (J.A. 10A) even though the address on the com¬ 
plaint was different from their (Appellant’s) address. 

Were the court to follow Appellants’ reasoning, every 
action filed against a John Smith or John Doe would 
leave unwary plaintiffs subject to suit from opportun¬ 
ists whose names happen to be the same as those filed 
in the complaint. Surely the law never intended such a 
result. (Appellants filed suit in the United States Dis¬ 
trict Court for the District of Columbia from which this 
appeal is taken, before they accepted service and ap¬ 
peared at the hearing in the Municipal Court for the 
District of Columbia. (J.A. 40A)). 

“It will certainly be an evil day when any person 
who, honestly supposing himself, under the facts as 
he understands them, to be entitled to a remedy 
provided by law, shall though acting in good faith in 
pursuing such remedy, lay himself open to a lia¬ 
bility other than which express statute may impose 
upon him as the price of availing himself of such 
remedy.” 

Slaughter v. Nolan 41 S.D. 134; 169 N.W. 232, as 
cited in Lee v. Dunbur, 37 A (2d) 178 (Mun. 
Court of App. 1944). 

There is no question but that Appellee had a valid 
claim against one Edward Holt. Coincidentally, that was 
Appellant’s name. It is also to be noted that the Appel¬ 
lant’s son had the same given name and sur-name as 
Appellant (J.A. 57A). 

When the Appellants made their appearance in Court, 
the Appellee immediately realized that these were not 
the Holts it was seeking and refused to prosecute. (R. 
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(J.A. 35A). This certainly does not indicate malice nor 
ulterior purpose. 

A review of the record reveals at once that as far as 
any judicial action was concerned, the Appellant’s were 
the moving force and not the Appellee. 

The Appellants seek to have this court adopt their 
novel contention that the mere filing of a complaint, with 
nothing more, constitutes abuse of process. However, a 
search of the case law in this jurisdiction and others re¬ 
veals no case that supports this contention. In the case 
of Italian Star Line v. U. S., 53 F. (2d) 359, 80 ALR 576, 
Judge Swan in discussing the term abuse of process 
noted the following example of its application: 

• cases 0 f excessive execution on a judgment, 
Churchill v. Siggers, 3 El & Bl. 929 * * *; attach¬ 
ment for greatly excessive amount, Zinn v. Rice, 154 
Mass. 1; 27 N.E. 772 * * *; unnecessarily oppressive 
conduct in connection with the arrest of person or 
property, Baldwin v. Weed, 17 Wend (N.Y.) 224 

* # and extortion of property by threat of crimi¬ 
nal prosecution, Grainger v. Hill, 4 Bing, N.C. 212 

• • • if 

In addition, the court cited Cooley , Torts (3rd Ed.) 355, 
stating: 

“In discussing the action of malicious abuse of 
process Cooley asserts that two elements must exist: 
First, an ulterior purpose; and second, an act in the 
use of the process not proper in the regular course of 
the proceeding. In addition, there must be damage 
to the plaintiff from such irregular act.” 

“To make out its case, the plaintiff must prove 
irregular steps taken under cover of the process after 
its issuance and damage to the plaintiff resulting 
therefrom.” 

Accordingly, the Appellants failed to establish either 
an ulterior purpose or an irregular use of process and 
therefore there was no abuse of process. 
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II. 

The doctrine of malicious prosecution normally applies 
to the results of a criminal proceeding which has been 
maliciously instituted without probable cause which termi¬ 
nated successfully to the defendant and as a result of 
which he has been damaged. Applying the same doctrine 
to civil actions, the law has added other elements that 
must be established in order to maintain such an action. 

In PeckJuim v. Union Finance Co., 60 App. D.C. 104; 
48 F (2d) 1016 which was an action to recover damages 
for the alleged malicious prosecution of a civil action 
against plaintiff which had terminated in her favor. On 
motion, the action was dismissed and affirmed on appeal. 
The court said: 

“The declaration was rightly dismissed, for the 
reason that the suit brought by the Union Finance 
Company against the appellant did not seek or cause 
an arrest of her person, or a seizure of her property, 
or placing her in bankruptcy, or any similar pro¬ 
ceeding . . .” 

The court further held that the reason for its position 
was that public policy requires that: 

“The courts are open and free to all who have 
grievances and seek remedies therefor, and there 
should be no restraint upon a suitor, through fear of 
liability resulting from failure in his action,, which 
would keep him from the courts . . .” 

This case was followed with approval in Melvin v. 
Pence , 76 C.S. App. D.C. 154, 130 F. (2d.) 423. This 
court said on page 157: 

“. . . This limitation (special damage) and the 
broader English one are thought necessary to main¬ 
tain free access to the courts by persons with griev¬ 
ances, whho otherwise might be restrained from seek¬ 
ing redress through fear of liability in the event of 
failure . . .” 
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The appellants entirely failed to show any of the nec¬ 
essary elements of an action for malicious prosecution 
other than the unsuccessful termination of such action 
to the plaintiff therein. To be specific, appellants failed 
to show malice, lack of probable cause, and special dam¬ 
age. 


REPLY TO APPELLANTS’ ARGUMENT 

The appellants’ first question to be answered asserts 
the actions of the appellees to be an abuse of process. 
The second question asks whether the appellants have a 
remedy under the facts asserted by the appellants in 
their brief. 

In their argument, the appellants lump together cases 
involving malicious prosecution 'with abuse of process 
and the new’ tort set forth in Clark v. Associated Retail 
Credit Men, 70 App. D. C. 183, 105 F(2d) 62, allowing 
damages for an intended physical harm caused by collec¬ 
tion tactics, without differentiating between them or re¬ 
lating the facts of this proceeding to such cases. 

The statement of the point on appeal is that there is a 
triable issue of fact on probable cause. The court, how¬ 
ever, directed the verdict on the grounds that there was 
no showing that the appellee’s “use of the court’s process 
to accomplish some collateral end * * *” and no showing 
of special damages. (J. A. 86A) 

The point now T raised by citing the case of Clark v. 
Associated Retail Credit supra was not raised in the court 
below’, and we therefore assert cannot be raised now. 

Lelnker v. Joyce, 273 F. 763; 51 App. D.C. 35 
Thomas v. Taylor 32 S. Ct. 403, 224 U.S. 73, 56 
L. Ed. 673. 
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In the Clark case, the plaintiff charged that he had 
been seriously ill, but was recovering; that the defendant 
knew these facts; that the defendant, for the purpose 
and with the intent to injure the plaintiff and of damag¬ 
ing his business and to extort $61.S0 from him, sent to 
the plaintiff three letters which had such effect. On 
motion, the complaint was dismissed, but on appeal this 
court reversed, stating that the motion admitted such 
allegations and should therefore have been denied. 

Those are not the facts of this case. It is neither 
alleged nor was proof offered that the Appellee had the 
purpose or intended to injure the Appellants mentally 
and physically—yet this court has stated that there is 
“no general principle that mental distress purposely 
caused is actionable unless justified.” 

Clark v. Associated Retail Credit Men, supra. 

The court did say: 

“that one who, without just cause or excuse and 
beyond all the bounds of decency, purposely causes 
a disturbance of another’s mental and emotional 
tranquillity of so acute a nature that harmful physi¬ 
cal effects might be not unlikely to result, is subject 
to liability . . .” 

In the instant case, as stated, no such allegations were 
made nor proven and accordingly such issue is not 
before the court. The rule is well settled that errors 
not alleged or asserted below will not be considered in 
the appellate court. 
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CONCLUSION 

As the appellants entirely failed to establish essential 
elements of the torts alleged to have been committed, 
the District Court was entirely correct in directing a 
verdict against them. The judgment of the District 
Court should be affirmed. 

Arthur L. Willcher 
Wm. R. Lichtenberg 
Joseph Luria 
Wm. Bogen 

Attorneys for Appellee 
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PETITION FOR REHEARING 

Comes now the Appellee, through its attorneys, and 
petitions this Court for a rehearing in the above cause, 
solely on the finding of the Court on the question of 
malicious prosecution. 

In the opinion of this Court, the instant case came 
within the purview of the ruling in the case of SOFFOS 
v. EATON, 80 App. D.C. 306, 152 F. (2) 682, wherein the 
court held that one who twice sues another maliciously 
and without probable cause is responsible in damages. 
In the present case, although there was but one action 
filed against the Appellants in the Municipal Court, this 
Court held that the filing of an appeal from that action 
by the Appellee constituted another suit. 

A search of the law on this subject revealed not one 
case even remotely similar. The Soffos case introduced 
a relatively new concept into the law of malicious prose- 
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cution and the further extension of this concept by the 
Court in the present case goes beyond anything yet de¬ 
cided, as far as can be determined. 

The rule, as set forth in the present case, is a matter 
of grave concern in its implications. As the rule now 
stands, a suit which is filed and lost and thereafter ap¬ 
pealed and lost again gives rise to a prima facia cause 
of action for malicious prosecution. By this reasoning, 
the Appellants in the present case, had they not pre¬ 
vailed before this Court, might have found themselves 
defendants in a subsequent suit for malicious prosecution. 
It does not seem possible that the law ever intended such 
a result. 

It is to be noted that in the Soffos and other related 
cases, several suits were filed, each one being a new cause 
of action. In each of these cases, the moving party had 
his day in court, to which he was entitled. Only after 
successive actions were filed against the same party and 
involving the same subject matter did a cause of action 
for malicious prosecution arise. This reasoning is sound, 
for after a matter has been determined adversely to a 
moving party, a successive suit would, on the face of it, 
be merely for the purpose of being a nuisance. 

In the present case the Appellee had never had its 
original case fully litigated until after the appeal vras 
decided. It took no action thereafter. The Supreme 
Court has held in the case of Gulf Refining Company vs. 
United States , 46 S. Ct. 52, 269 TLS. 125, 70 L. Ed. 195, 
that an appeal is a continuation of suit in the court be¬ 
low. On page 137 (269 T T .S. 125) of its opinion, the 
Court stated: 

“An appeal is not a new suit in the appellate 
court, but a continuation of the suit in the court 
below, or. as this court has recently said, ‘a proceed¬ 
ing in the original cause and the suit is pending 
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until the appeal is disposed of. (Citing cases). It 
is but a step toward the final adjudication of the 
original cause which the law allows quite as much 
as it allows a defense in the first instance.” 

Since the gravamen of the Soffos case and related 
cases is successive suits, the present case clearly does 
not fall within that category. To hold otherwise would 
imply that a cause of action for malicious prosecution 
would lie upon the filing of an original suit. The dan¬ 
ger of such reasoning is manifest. 

This Court, in its present decision, stated that the doc¬ 
trine in the Soffos case is applicable because of the bur¬ 
den placed upon the Appellants here, “* * # of being 
compelled to defend an unconscionable appeal” in the 
Municipal Court of Appeals. Appellee recognizes the 
fact that a defendant is compelled to defend an action 
filed against him in a court of original jurisdiction, lest 
a default judgment be taken against him. 1 Since there 
is an element of compulsion present in such a situation, 
there should be safeguards against excessive use of it. 
For this reason, the courts have provided for the actions 
of abuse of process and now, malicious prosecution. 

However, in the present case, the Appellee, plaintiff in 
the Municipal Court, admitted in open court that the 
Appellants were not the proper parties. The appeal was 
taken by the plaintiffs solely for the purpose of preserv¬ 
ing a cause of action against the proper parties, which 
on its face wras valid. Since admission was made that 
the Appellants w^ere not the persons sued, there w^as no 
compelling need or purpose for them to appear in the 
Municipal Court of Appeals to defend an appeal, the 
result of which could not affect them. 


1 It should be noted that a default could not have been taken 
against the Appellants inasmuch as the address on the complaint 
was different from their address and they had never been served. 
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It is therefore respectfully requested that the decision 
of this Court on the question of malicious prosecution 
should be reconsidered. 


William R. Lichtenberg 
Joseph Luria 
William Bogen 
1074 National Press Building 

Arthur L. Willcher 
Investment Building 
Washington, D. C. 

Attorneys for Appellee. 
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William R. Lichtenberg 
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William Bogen 
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Arthur L. Willcher 
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Washington, D. C. 
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